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FOREWORD 

I n  J u n e  1983,  t h e  Second E d i t i o n  of t h e  C i v i l i a n  P e r s o n n e l  
Law Manual was i s s u e d .  I t  ref lects  Comptroller G e n e r a l  d e c i s i o n s  
of t h e  G e n e r a l  A c c o u n t i n g  O f f i c e  i s s u e d  t h r o u g h  S e p t e m b e r  30, 
1982.  I n  A p r i l  1984 ,  w e  i s sued  t h e  1984 S u p p l e m e n t  t o  t h e  Second  
E d i t i o n  of t h e  C i v i l i a n  P e r s o n n e l  Law M a n u a l ,  c o v e r i n g  Comptrol- 
l e r  G e n e r a l  d e c i s i o n s  from October 1 ,  1 9 8 2  to  December 31 ,  1983. 
We now issue t h e  1985 S u p p l e m e n t  to  t h e  S e c o n d  E d i t i o n  of t h e  
C i v i l i a n  P e r s o n n e l  Law N a n u a l ,  cove r ing  Comptroller G e n e r a l  deci- 
s i o n s  from January 1 ,  1984 t o  December 3 1 ,  1984 .  

The 1985 S u p p l e m e n t  follows t h e  same format a s  t h e  S e c o n d  
E d i t i o n  of t h e  C i v i l i a n  P e r s o n n e l  Law Manual a n d  its 1984 Supple- 
ment -- a n  I n t r o d u c t i o n  and  four t i t l e s :  T i t l e  I - C o m p e n s a t i o n ,  
Title 11-Leave, T i t l e  111-Travel ,  a n d  T i t l e  I V - R e l o c a t i o n .  Each 
u n i t  h a s  ‘been  s e p a r a t e l y  bound ,  b u t  wrapped t o g e t h e r  fo r  d i s t r i -  
b u t i o n  purposes. E a c h  u n i t  of t h e  1985 S u p p l e m e n t  c a n  be f i l e d  
w i t h  t h e  c o r r e s p o n d i n g  u n i t s  of t h e  Second  E d i t i o n  of t h e  
C i v i l i a n  P e r s o n n e l  Law Manual a n d  i t s  1984 S u p p l e m e n t .  The i n -  
f o r m a t i o n  i n  t h e  p a r e n t h e s e s  n e x t  t o  t h e  h e a d i n g s  i n  t h e  t e x t  
refers to the page numbers o n  which  those h e a d i n g s  c a n  be f o u n d  
i n  t h e  S e c o n d  E d i t i o n  of t h e  C i v i l i a n  P e r s o n n e l  Law Manual ,  
u n l e s s  o therwise i n d i c a t e d .  

A s  always,  w e  welcome a n y  comments that you have r e g a r d i n g  
a n y  aspec t  of t h e  Second  E d i t i o n  of t h e  C i v i l i a n  P e r s o n n e l  Law 
Manua l ,  i t s  1984 S u p p l e m e n t ,  or  i ts  1985 S u p p l e m e n t .  W e  hope 
t h a t  it w i l l  be a u s e f u l  s o u r c e  of i n f o r m a t i o n  c o n c e r n i n g  our 
personnel l a w  d e c i s i o n s .  

H a r r y  R. Van CLeve, G e n e r a l  Counsel 
U . S .  G e n e r a l  A c c o u n t i n g  O f f i c e  
4 4 1  G S t r e e t ,  N.W.  
W a s h i n g t o n ,  D .C .  20548  

May 1985 
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INTRODUCTION 

PART I 

S t a t u t o r y  t i m e  l i m i t a t i o n s  on  claims ( 2 )  

See a lso  Jack C .  S m i t h ,  e t  a l . ,  6 3  Comp. Gen.  594 ( 1 9 8 4 )  a n d  
Mary J. Kampe and Martha R. J o h n s o n ,  8 - 2 1 4 2 4 5 ,  J u l y  2 3 ,  1984 .  

A d m i n i s t r a t i v e  b a s i s  of c l a ims  a d j u d i c i a t i o n s  ( 3 )  

H y p o t h e t i c a l  q u e s t i o n s  ( N e w )  

The GAO g e n e r a l l y  will n o t  c o n s i d e r  h y p o t h e t i c a l  q u e s t i o n s .  
S u c h  q u e s t i o n s  a re  u s u a l l y  d e f e r r e d  fo r  f u t u r e  c o n s i d e r a t i o n  
i n  t h e  context of a specific claim. See, e . g . ,  V i r g i n i a  M. 
B o r z e l l e r e ,  B-214066, J u n e  1 1 ,  1984.  

Record r e t e n t i o n  (See INTKODUCTION,  Supp. 1984 ,  p.1) 

Note t h a t  i n  Sherwood T .  R o d r i g u e s ,  B-214533,  J u l y  23, 1984, 
i n  t h e  i n t e r v e n i n g  per iod b e t w e e n  t h e  accrual of t h e  claim 
a n d  t h e  date t h e  claim w a s  presented t o  GAO fo r  c o n s i d e r a -  
t i o n ,  t h e  G o v e r n m e n t  records necessary t o  e s t a b l i s h  o r  
r e f u t e  t h e  claim were l o s t  or d e s t r o y e d .  T h e  burden of 
proof i s  o n  t h e  c l a i m a n t .  I n  t h e  absence  of these  
G o v e r n m e n t  records -- or  any  o ther  d o c u m e n t a t i o n  
s u b s t a n t i a t i n g  t h e  c la im -- t h e  c l a i m  was disallowed. 

B u r d e n  of proof ( 3 )  

See a l so  Josie W .  Thomas ,  8 - 2 0 0 4 6 0 ,  July IO, 1984. 

Estoppel a g a i n s t  t h e  Government ( 1 0 )  

See a l so  J a y  L. Haas,  E - 2 1 5 1 5 4 ,  November 2 9 ,  1 9 8 4 .  
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INTRODUCTION 

PART I1 

GAO RESEARCH MATERIALS AND FACILITIES 

GAO C i v i l i a n  P e r s o n n e l  Law Manual ( 1 1 )  

Copies of  t h e  Second  E d i t i o n  of t h e  C i v i l i a n  P e r s o n n e l  Law 
Manual ,  i t s  1984 S u p p l e m e n t ,  or  i t s  1985 S u p p l e m e n t ,  are a v a i l -  
ab l e  from: 

T h e  S u p e r i n t e n d e n t  o f  Documents 
U n i t e d  S t a t e s  Governmen t  P r i n t i n g  O f f i c e  
941 N o r t h  C a p i t a l  S t r e e t  
W a s h i n g t o n ,  D.C .  2 0 4 0 2  

The t e l e p h o n e  number f o r  t h e  Order Desk is: ( 2 0 2 )  783-3238. The 
s t o c k  numbers  for  t h e s e  p u b l i c a t i o n s  a r e :  

S e c o n d  E d i t i o n  of t h e  C i v i l i a n  P e r s o n n e l  L a w  
Manual:  020-000-00216-0 

C i v i l i a n  P e r s o n n e l  Law M a n u a l / l 9 8 4  
S u p p l e m e n t :  020-000-00223-9 

C i v i l i a n  P e r s o n n e l  Law M a n u a l / l 9 8 5  
S u p p l e m e n t :  020-000-00227-1 

F u r t h e r  i n f o r m a t i o n  r e q a r d i n g  t h e  Second E d i t i o n  of t h e  C i v i l i a n  
p e r s o n n e l  Law Manual ,  i ts 1984  S u p p l e m e n t ,  o r  i t s  1 9 8 5  Supple- 
m e n t ,  may be o b t a i n e d  by c o n t a c t i n g :  

The D i s t r i b u t i o n  U n i t  
O f f i c e  of P u b l i s h i n q  S e r v i c e s  
U n i t e d  S t a t e s  G e n e r a l  A c c o u n t i n g  O f f i c e  
Room 4026 
4 4 1  G S t r e e t ,  NW. 
W a s h i n g t o n ,  D.C .  20548 
( T e l e p h o n e  N u m b e r :  ( 2 0 2 )  275-6395)  

*U.S. GOVERNMENT PRINTING OFFICE: 1985-478-395 
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CHAPTER 1 - 

CIVILIAN PAY SYSTEMS 

C .  SENIOR EXECUTIVE S E R V I C E  

Performance awards ( 1 -6 ) 

Fiscal Year 1982 p r e s i d e n t i a l  rank awards w e r e  paid t o  members o f  
t h e  D e p a r t m e n t  of Energy S e n i o r  E x e c u t i v e  S e r v i c e  on  November 2 2 ,  
1 9 8 2 ,  a l t h o u q h  t h e  checks were d a t e d  S e p t e m b e r  2 9 ,  1982, Under 
5 U.S.C. 5 5 3 8 3 ( b ) ,  t h e  a g g r e g a t e  a m o u n t  of bas ic  p a y  and awards 
paid to a s e n i o r  execu t ive  d u r i n q  any  f i s c a l  y e a r  may not exceed 
t h e  a n n u a l  r a t e  f o r  Execu t ive  Schedu le ,  Level I ,  a t  t h e  end of 
t h a t  y e a r ,  For purposes of e s t a b l i s h i n q  a g g r e g a t e  a m o u n t s  p a i d  
d u r i n g  a fiscal yea r ,  an  S E S  award generally is c o n s i d e r e d  paid  
o n  t h e  date of t h e  Treasury check .  
6 2  Comp. Gen. 675 ( 1 9 8 3 ) .  In t h i s  case, however ,  s i n c e  t h e  
agency  can conclusively e s t a b l i s h  t h e  a c t u a l  d a t e  t h e  employee 
f i r s t  t o o k  p o s s e s s i o n  o f  t h e  c h e c k ,  the d a t e  of possession s h a l l  
g o v e r n .  E l i z a b e t h  Smedley ,  64 C o m p .  Fen. 1 1 4  ( 1 9 8 4 ) .  

M e r i t o r i o u s  and D i s t i n g u i s h e d  E x e c u t i v e  Awards ( 1  -6)  

Where t h e  a g e n c y  can  c o n c l u s i v e l y  e s t a b l i s h  the actual  d a t e  the 
employee f i r s t  took p o s s e s s i o n  of t h e  c h e c k ,  t h e  d a t e  of posses- 
s i o n  s h a l l  qovern whethe r  t h e  payment is s u b j e c t  to t h e  fiscal 
year l i m i t a t i o n .  E l i z a b e t h  Smedley, 6 4  C o m p .  Gen. 1 1 4  ( 1 9 8 4 ) -  

S e n i o r  E x e c u t i v e  S e r v i c e ,  

D. MERIT PAY SYSTEM 

See also C h a p t e r  3, Subchapter I I T ,  C,  Merit Pay I n c r e a s e s  ( N e w ) .  

F. OTHER SYSTEMS, SCHEDULES, AND AUTHORITIES ( 1  -8 ) 

Panama A r e a  Wage Base ( N e w )  

E m p l o y e e s  of Department of D e f e n s e  {DOD) in Panama claim h i g h e r  
pay based on General S c h e d u l e  ra tes .  D e c i s i o n  of TX>D t o  adopt 
l o w e r - p a y i n g  Panama Area Wage Base for U.S. employees i n  Panama 
is a u t h o r i z e d  u n d e r  Panama Canal A c t  of 1979.  Claim is  denied 
since t h e s e  employees have n o  e n t i t l e m e n t  t o  pay based o n  Genera l  
s c h e d u l e  r a t e s .  Ginny L .  A t e r ,  B-208715, May 1 0 ,  1984. 

1-1 
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CHAPTER 3 

BASIC COMPENSATION 

SUBCHAPTER I -- COMPUTATION 
A. HOURS OF WORK, DUTY (3-1 ) 

Home Work Sites (New) 

The Veterans Administration may permit a select group of typists 
to work at their home instead of at their duty stations so long 
as their actual work performance can be measured against estab- 
lished quantity and quality standards in order to verify their 
time and attendance reports. 8 - 2 1 4 4 5 3 ,  December 6, 1984. 

SUBCHAPTER I1 -- ESTABLISHMENT OF COMPENSATION INCIDENT TO 
CERTAIN PERSONNEL ACTIONS 

A. NEW APPOINTMENTS 

Superior qualifications appointment ( 3 - 7 )  

Failure to obtain OPM approval (New) 

Employee was hired with t h e  understanding she would be 
appointed at s t e p  3 of grade GS-14. A f t e r  actual appoint- 
ment a t  minimum step of that grade, it was discovered that 
prior approval of t h e  higher rate was not obtained from the 
Office of Personnel Nanagement [OPM), due to administrative 
oversight. Although the employee was later granted a higher 
step placement by OPM, she is not entitled to a retroactive 
increase since such appointments are discretionary and not a 
right. Susan E. Murphy, 63 Comp, Gen. 4 1 7  ( 1 9 8 4 ) .  

Erroneous determination (New) 

Employee was hired by the Navy, and his pay was set at step 
8 of grade GS-15 based on superior qualifications authority 
in 5 U.S.C. S 5333(a). His pay was later reduced to step 1 
based upon instructions of Office of Personnel Management 
(OPM) that military retired pay cannot be considered in 
establishing a n  advanced rate under a superior qualifica- 
tions appointment. We held that t h e  Navy exceeded i t s  
authority as delegated by OPM by considering military 
retired pay as current earnings for a superior qualifica- 
tions appointment. The employee's claim for restoration of 
his advanced rate is denied. Darrel W. Sta r r ,  Jr., 
B-214266, J u l y  3 0 ,  1 9 8 4 .  

3-1 
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Higher  r a t e s  f o r  s u p e r v i s o r s  o f  p r e v a i l i n g  r a t e  employees  

Agency d i s c r e t i o n  ( 3 - 8  ) 

S e e  a l s o  James L .  D a v i s ,  3-212581, May 16, 1984.  

B.  P O S I T I O N  OR APPOINTMENT CHANGES 

R e a p p o i n t m e n t s  

R e g u l a t i o n  c o n c e r n i n g  p r i o r  s e r v i c e  (3 -11)  

Bobby M. S i l e r ,  E-202863, J a n u a r y  8,  1982, s u s t a i n e d  on  
r e c o n s i d e r a t i o n ,  B-202863, F e b r u a r y  8,  1984. 

C.  PROMOTIONS AND TRANSFERS (See also Chap te r  7 ,  Employee Make 
who le  Remedies .  1 

E f f e c t i v e  d a t e  (3-1 1 ) 

F a i l u r e  t o  c o u n s e l  ( N e w )  

S t u d e n t  t r a i n e e  w i t h  S B A ' s  C o o p e r a t i v e  M u c a t i o n  Program 
claims r e t r o a c t i v e  p r o m o t i o n  and backpay  where t h e  agency  
f a i l e d  to  c o u n s e l  him w i t h  r e g a r d  t o  s e e k i n q  e n t r y - l e v e l  
c a r e e r - c o n d i t i o n a l  a p p o i n t m e n t s .  His claim i s  d e n i e d  s i n c e  
t h e  f a i l u r e  t o  p r o p e r l y  a d v i s e  and t h e  d e l a y s  t h a t  o c c u r r e d  
d i d  n o t  d e p r i v e  h i m  of a n y  r i g h t s  g r a n t e d  by s t a t u t e  o r  
r e g u l a t i o n  and d i d  n o t  v i o l a t e  a n y  n o n d i s c r e t i o n a r y  r e g u l a -  
t i o n  or  p o l i c y .  Gregory A.  Walter, B-208397, August  29, 
1983,  s u s t a i n e d  on r e c o n s i d e r a t i o n ,  B-208397, March 6 ,  1984. 

E x c e p t i o n s  (3 -12)  

See a l so  Depar tmen t  of A g r i c u l t u r e ,  R-211784, May 1 ,  1 9 8 4 .  

Manda to ry  T r a i n i n q  Requ i remen t  ( N e w )  

C o n t r a c t i n g  o f f i c e r s  were promoted e v e n  though  t h e y  d i d  n o t  
complete n e c e s s a r y  t r a i n i n g  r e q u i r e m e n t s  b e f o r e ,  or w i t h i n  
1 2  months  a f t e r ,  t h e i r  p r o m o t i o n  to  t h e  n e x t  h i g h e r  l e v e l .  
Where t h e  t r a i n i n g  r e q u i r e m e n t s  are  i n c o n s i s t e n t  w i t h  OPM 
r e q u l a t i o n s ,  w e  ho ld  t h a t  s u c h  t r a i n i n g  is desirable b u t  n o t  
manda to ry .  The f a i l u r e  t o  complete s u c h  t r a i n i n g  does n o t  
r e q u i r e  r e v o c a t i o n  of t h e i r  p r o m o t i o n s ,  Compensa t ion  
Recoupment I 6 3 Comp. Gen. 4 1  8 ( 1  9 8 4 ) .  

H i g h e s t  p r e v i o u s  r a t e  r u l e  

Agency r e g u l a t i o n  and po l icy  (3-15)  

Al though  A i r  Force r e g u l a t i o n s  a r e  c o n t r a d i c t o r y  as t o  
w h e t h e r  t h i s  employee  s h o u l d  or  s h o u l d  n o t  h a v e  been  g i v e n  
b e n e f i t  of h i g h e s t  p r e v i o u s  r a t e  r u l e ,  t h e  f i n a l  d e c i s i o n  

3-2  
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was discretionary w i t h  t h e  loca l  commander. I n  t h e  a b s e n c e  
of a n  a b u s e  of d i s c r e t i o n ,  w e  f i n d  no  e n t i t l e m e n t  t o  r e c e i v e  
t h e  h i q h e s t  p r e v i o u s  r a t e  upon reemployment .  C a r m a  A .  
Thomas, B-212833, ' June  4, 1984 .  

Delay  i n  a p p o i n t m e n t  (New) 

Employee, whose t e m p o r a r y  p o s i t i o n  e x p i r e d ,  c o n t e n d s  
i m p r o p e r  aqency delay i n  p r o c e s s i n g  permanent  a p p o i n t m e n t  
c a u s e d  h e r  t o  lose t h e  b e n e f i t s  of t h e  h i g h e s t  previous r a t e  
ru le  when she was reemployed a t  step 1 of h e r  prior q r a d e  
f o l l o w i n g  break i n  s e r v i c e .  Absent  manda to ry  po l icy  or  
a d m i n i s t r a t i v e  r e g u l a t i o n  on  p r o c e s s i n g  a p p o i n t m e n t ,  d e l a y  
i n  p r o c e s s i n g  pr ior  to a p p r o v a l  by  a u t h o r i z e d  o f f i c i a l  d o e s  
n o t  c o n s t i t u t e  a d m i n i s t r a t i v e  error which supports re t ro-  
a c t i v e  step a d j u s t m e n t  and backpay.  Carma R .  Thomas, 
B-212833, J u n e  4 ,  1984.  

Basic Pay 

Rule  appl ies  t o  s a l a r y  r a t e  n o t  g r a d e  ( 3 - 2 3 )  

Army employee ,  who was formerly employed i n  t h e  P h i l i p p i n e  
I s l a n d s  as  a l oca l  h i r e ,  claims h i g h e s t  p r e v i o u s  ra te  based  
on  q r a d e  and s tep  of e q u i v a l e n t  a u t h o r i t y  to  p o s i t i o n  held 
i n  P h i l i p p i n e  I s l a n d s .  H i s  claim i s  d e n i e d  s ince h i s  Army 
s a l a r y  exceeds t h e  h i q h e s t  r a t e  he p r e v i o u s l y  e a r n e d .  The 
h i g h e s t  previous r a t e  r u l e  a p p l i e s  o n l y  t o  salary r a t e  
e a r n e d ,  n o t  h i s  l e v e l  of job r e s p o n s i b i l i t y .  Sanaaq  S, 
N o v i c i o ,  6 4  Comp. Gen. ? 7  ( 1 9 8 4 ) .  

See a l s o  Ronald L. F o n t a i n e ,  B-214885, August  2 0 ,  1984,  
i n v o l v i n g  an employee who t r a n s f e r r e d  from t h e  Navy t o  TVA 
and back  t o  t h e  Navy. The h i g h e s t  p r e v i o u s  r a t e  r u l e  ap- 
p l i e s  t o  t h e  salary e a r n e d ,  n o t  t h e  r e l a t i v e  s tep l eve l  
a t t a i n e d  b e f o r e  reemployment .  

E. GRADE AND PAY RETENTION 

D e c i s i o n s  under r e p e a l e d  " saved  pay" law 

Saved pay effect  on " t w e s t e p  increases" rule ( 3 - 3 3 )  

See a l s o  Ronald  S. Wong, B-202643, F e b r u a r y  7, 1 9 8 4 .  

SUBCHAPTER I11 -- STEP INCREASES 

A. PERIODIC STEP INCREASES 

A p p l i c a b i l i t y  ( 3 - 3 4 )  

Employees of t h e  Cuban and H a i t i a n  Refugee Program, Department  of 
H e a l t h  and Human Services,  were a p p o i n t e d  i n  May 1980,  to  
Schedu le  A e x c e p t e d  s e r v i c e  p o s i t i o n s  u n d e r  t h e  G e n e r a l  S c h e d u l e  

3 -3 



COMPENSATION, Supp. 1985 

f o r  p e r i o d s  n o t  t o  e x c e e d  September 3 0 ,  1983.  Employees whose 
a p p o i n t m e n t s  were for more t h a n  o n e  y e a r ,  and employees  whose  
i n i t i a l  a p p o i n t m e n t s  were not - to-exceed  o n e  year or less, w i t h  a 
s i n g l e  e x t e n s i o n  of more t h a n  o n e  y e a r ,  a re  e l i g i b l e  for w i t h i n -  
g rade  s a l a r y  i n c r e a s e s  u n d e r  5 U.S.C. S 5335  {Supp.  I V  1 9 8 0 ) ,  on  
t h e  same basis  a s  term employees  s i n c e  t h e y  o c c u p i e d  pe rmanen t  
p o s i t i o n s  a s  d e f i n e d  i n  OPM r e g u l a t i o n s .  Cuban and H a i t i a n  
R e f u g e e  Program Employees, 8-212483, F e b r u a r y  2 3 ,  1984.  

N o n a p p l i c a b i l i t y  ( 3 - 3 4 )  

Employees of t h e  Cuban and H a i t i a n  Refugee  Program whose i n i t i a l  
a p p o i n t m e n t s  were no t - to -exceed  1 y e a r  or less ,  w i t h  e x t e n s i o n s  
for periods n o t - t o - e x c e e d  1 year or l e s s ,  a re  n o t  e l i g i b l e  for 
w i t h i n - g r a d e  s a l a r y  i n c r e a s e s  s i n c e  t h e y  d i d  n o t  h o l d  pe rmanen t  
p o s i t i o n s  a s  d e f i n e d  in OPM r e g u l a t i o n s .  T h e i r  i n i t i a l  a p p o i n t -  
m e n t s ,  and e x t e n s i o n s ,  were, s i n g u l a r l y ,  n o t  for p e r i o d s  of more 
t h a n  1 year .  Cuban and  H a i t i a n  R e f u g e e  Program Employees,  
B-212483, F e b r u a r y  23,  1984. 

W a i t i n q  period (3-35) 

A n  employee ,  who w a s  r e d u c e d  i n  q r a d e  twice d u e  to  r e d u c t i o n s  i n  
f o r c e ,  was g r a n t e d  s a v e d  p a y  a t  g r a d e  GS-13,  s t e p  8,  for 2 y e a r s  
u n d e r  5 U . S . C .  § 5 3 3 7  ( r e p e a l e d  in 1 9 7 8 ) .  The employee w a s  sub-  
s e q u e n t l y  g r a n t e d  a w i t h i n - g r a d e  i n c r e a s e  to  s t e p  9 a t  t h e  end of 
t h e  3-year  w a i t i n q  p e r i o d  be tween steps 8 and 9 of g r a d e  GS-13. 
T h i s  w i t h i n - g r a d e  i n c r e a s e  was e r r o n e o u s  s i n c e  the t h e n -  
a p p l i c a b l e  r e q u l a t i o n ,  5 C.P.R. § 5 3 1 . 5 1 5  ( 1 9 7 6 ) ,  p r o v i d e d  
w i t h i n - g r a d e  i n c r e a s e s  o n l y  i n  t h e  g r a d e  i n  w h i c h  t h e  employee  
was s e r v i n g  and only on t h e  r a t e  selected a t  t h e  time o f  
d e m o t i o n ,  A l f r e d  P. F e l d m a n ,  B-212631, F e b r u a r y  13, 1984. 

E q u i v a l e n t  i n c r e a s e  (3-36 ) 

COLA e a r n e d  a t  TVA ( N e w )  

Navy employee  t r a n s f e r r e d  t o  p o s i t i o n  w i t h  T e n n e s s e e  V a l l e y  
A u t h o r i t y  ( T V A )  and l a t e r  t r a n s f e r r e d  back to  a p o s i t i o n  
w i t h  t h e  Navy. The c o s t - o f - l i v i n g  a l l o w a n c e  (COLA) and t h e  
w i t h i n - q r a d e  i n c r e a s e  h e  r e c e i v e d  a t  TVA c o n s t i t u t e  an 
" e q u i v a l e n t  i n c r e a s e "  u n d e r  5 U.S.C. si 5 3 3 5 ( a )  ( 1 9 8 2 )  and 
5 C.F.R. S 5 3 1 . 4 0 3  ( 1 9 8 4 ) .  Ronald L .  F o n t a i n e ,  B-214885, 
Augus t  20,  1984. 

C, MERIT PAY INCREASES ( N e w )  

Coverage u n d e r  Merit Pay S y s t e m  

An e m p l o y e e ' s  p o s i t i o n  u n d e r  t h e  G e n e r a l  S c h e d u l e  was t o  b e  
c o n v e r t e d  to  Merit Pay i n  October 1981. However, i n  September 
1 9 8 1 ,  h i s  p o s i t i o n  was removed from t h o s e  t o  b e  c o n v e r t e d  t o  
Merit Pay. T h i s  o c c u r r e d  a f t e r  t h e  e m p l o y e e ' s  r a t i n g  period had 
c o n c l u d e d  r e s u l t i n g  i n  a r a t i n g  of " h i g h l y  s u c c e s s f u l "  which  
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would h a v e  q u a l i f i e d  h im f o r  a merit pay i n c r e a s e .  W e  hold t h a t  
t h e  employee is not e n t i t l e d  t o  t h e  merit pay i n c r e a s e  since h i s  
p o s i t i o n  was n o t  c o n v e r t e d  t o  merit pay and h e  was not under 
merit pay when t h e  merit pay i n c r e a s e s  were awarded i n  October 
1981, as r e q u i r e d  by appl icable  r e g u l a t i o n s .  Louis J.  
Derdevanis, B-210859, April 1 9 ,  1984.  

An employee was r e a s s i g n e d  from a m e r i t  pay p o s i t i o n  to  a General 
S c h e d u l e  position. W i t h i n  2 mon ths ,  t h e  G e n e r a l  Schedule po- 
s i t i o n  was placed i n  t h e  meri t  pay system, and t h e  agency asks  if 
t h e  employee's merit pay s t a t u s  should be made retroactive to t h e  
time h e  was first placed i n  t h e  General Schedule position. Agen- 
c ies  have a u t h o r i t y  to d e t e r m i n e  coverage under  t h e  merit pay 
sys t em,  and w e  w i l l  n o t  require retroactive c o r r e c t i o n  of desig- 
n a t i o n s  where there was no administrative error which would war- 
r a n t  correction of t h e  p e r s o n n e l  action. B e n e d i c t  C.  Salamandra, 
8-212990, J u l y  2 3 ,  1984.  
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CHAPTER 4 

ADDITIONAL COMPENSATION FOR 
CLASS I F  I C A T I O N  ACT POS I T  I O N S  

SUBCHAPTER I -- PREMIUM PAY -- OVERTIME 

B. OVERTIME UNDER 5 U.S .C .  S 5542  

What are compensab le  h o u r s  o f  work 

A c t u a l  work r e q u i r e m e n t  

Two- t h i r d s  r u l e  (4-5 ) 

The t w o - t h i r d s  r u l e  does n o t  a p p l y  t o  s h i f t s  of less t h a n  
2 4  h o u r s .  T h u s  , Federal f i r e f i q h t e r s  who work i r r e g u l a r  or 
o c c a s i o n a l  o v e r t i m e  of 1 2  h o u r s  a r e  n o t  s u b j e c t  to  t h e  
a p p l i c a t i o n  of the t w o - t h i r d s  r u l e ,  hut bona f i d e  meal 
p e r i o d s  may b e  e x c l u d e d  from t h e i r  o v e r t i m e  h o u r s .  Thomas  
A. Donahue,  6 4  Comp. r e n .  1 ( 1  9 8 4 ) .  

R e g u l a r l y  s c h e d u l e d  ( 4 - 6 )  

F o r  t h e  a p p l i c a t i o n  of t h e  new OPM r e g u l a t i o n s  d e f i n i n g  
" r e g u l a r l y  s c h e d u l e d , "  see James  B a r b e r ,  6 3  C o m p .  Gen. 316 
( 1 9 8 4 ) .  

R e s u l t i n g  f rom a n  e v e n t  which could n o t  be s c h e d u l e d  o r  
c o n t r o l l e d  a d m i n i s t r a t i v e l y  

E v e n t  (4 -1 2 ) 

See H a n k i n s  and  A r c h i e ,  8-210065,  A p r i l  2, 1984.  

S c h e d u l a b l e  or c o n t r o l l a b l e  

T rave l  t o  h e a r i n g s  (4-15)- -See  H a n k i n s  and Archie, 8-210065,  
A p r i l  2, 1984.  

R e l o c a t i o n  t r a v e l  (New) --An employee  claims o v e r t i m e  
c o m p e n s a t i o n  for-the r e l o c a t i o n  t r ave l  h e  pe r fo rmed  on a 
Sunday i n  order to report  t o  h i s  new d u t y  s t a t i o n  on Monday 
morn ing .  The t i m e  t h e  employee  s p e n t  i n  a t r a v e l  s t a t u s  
d o e s  n o t  q u a l i f y  a s  compensab le  o v e r t i m e  u n d e r  5 U,S,C. 
S 5542,  s i n c e  h i s  t r a v e l  d i d  no t  r e s u l t  f rom a n  admin i -  
s t r a t i v e l y  u n c o n t r o l l a b l e  e v e n t .  David D. Reckard ,  
B-215008, Sep tember  25, 1984. 

Where t h e r e  is notice of the e v e n t  (4 -16)  

See H a n k i n s  and A r c h i e ,  B-210065, A p r i l  2, 1984. 
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R e t u r n  T r a v e l  ( 4 - 1 7 )  

See f l ank ins  and Archie ,  R-210065,  A p r i l  2 ,  1984.  

Standby  d u t v  

A t  e m p l o y e e ' s  duty  s t a t i o n  ( 4 - 2 2 )  

Temporary d u t y  a s s i q n m e n t  ( N e w )  --Two employees performed 
t empora ry  d u t y  o n  remote i s l a n d ,  and d u e  t o  i n c l e m e n t  
w e a t h e r ,  t h e y  were forced t o  remain  on t h e  i s l a n d  o v e r n i g h t  
w i t h o u t  food or  s h e l t e r .  Although t h e y  may have e n t i t l e m e n t  
t o  o v e r t i m e  under  t h e  FLSA, t h e s e  employees are n o t  e n t i t l e d  
t o  compensa t ion  f o r  overtime for  t h e  o v e r n i g h t  period under  
t i t l e  5 ,  Uni ted  S t a t e s  Code. Standby  duty was n e i t h e r  con- 

i 

t e m p l a t e d  n o r  per formed.  Gary V a n  Hine,  B-211007, Sep- 
tember  25 ,  1984. 

A t  home ( 4 - 2 2 )  i 
An i n v e s t i g a t o r  for t h e  A i r  Force was r e q u i r e d  to  be 
a v a i l a b l e  by t e l e p h o n e  so t h a t  h e  could be c a l l e d  back t o  
his d u t y  s t a t i o n  i f  h i s  services were needed.  He is n o t  en- 
t i t l e d  t o  premium pay because h i s  r e s i d e n c e  had n o t  been 
d e s i q n a t e d  by t h e  aqency  as h i s  d u t y  station and h i s  d u t i e s  
were n o t  so s u b s t a n t i a l l y  r e s t r i c t e d  as  t o  b r i n g  him w i t h i n  
t h e  pu rv iew of  5 U.S .C .  S 5 5 4 5 ( c ) ( 1 )  as implemented by 
5 C.F .R,  S 550.143. N e i t h e r  would t h e  employee ' s  s t a n d b y  or 
on-call s t a t u s  be c o n s i d e r e d  h o u r s  of work for  Payment of * A  

overtime unde r  5 U.S.C. S 5 5 4 2 .  R i c h a r d  F. Briggs,  
B-215686, December 26 ,  1984.  

Two-th i rds  r u l e  (4-24)  

Does n o t  apply t o  s h i f t s  of l ess  t h a n  24 h o u r s .  Thomas A .  
Donahue, 6 4  Comp. Gen. 1 ( 1 9 8 4 ) .  

R e l a t i o n  t o  o t h e r  premium pay 

Under 5 U.S.C. § 5545(  c) ( 1  ) 

F i r e f i g h t e r s ,  who work two 24-hour  and one 12-hour s h i f t  i n  
each a d m i n i s t r a t i v e  workweek, r e c e i v e  premium pay on an 
a n n u a l  b a s i s  unde r  s e c t i o n  5 5 4 5 ( c )  ( 1 )  f o r  r e g u l a r l y  sched- 
u l e d  s t a n d b y  d u t y .  T h e y  a r e  precluded from r e c e i v i n g  addi -  
t i o n a l  o v e r t i m e  pay  under  t i t l e  5? United S t a t e s  Code for 
work i n  e x c e s s  of 8 hours a day  t h a t  is pa r t  of t h e i r  regu- 
l a r l y  s c h e d u l e d  a d m i n i s t r a t i v e  workweek. NFFE Local 38 7,  
B-213931, June 21, 1984. 
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Officially ordered or approved 

Induced to work 

Inducement not present (4-28) 

Employee performed overtime work at home in order to 
reduce a backlog of unprocessed travel vouchers. Although 
her supervisors were aware of t h i s  additional work, there 
is no indication that they expected her to perform this 
work or that t h e y  led her to believe that the failure to 
perform s u c h  work would adversely affect her performance 
ratings. Under such circumstances, she is not entitled to 
overtime under 5 U.S.C. S 5542. Emma H. Welsh, B-214880, 
September 25, 1984. 

C. OVERTIME WNDER FLSA 

GAO's authority under FLSA 

Claims settlement ( 4 - 3 6 )  

GAO retains jurisdiction over questions concerning the pro- 
priety of payments under the FLSA; that is, our office will 
consider requests from heads of agencies, certifying or dis- 
bursing officers, and claimants or their representatives who 
question OPM determinations under the FLSA Compliance 
Program. The party questioning OPM's determination has t h e  
burden of proof to show that the determination was clearly 
erroneous or contrary to law or regulation. See Paul Spurr, 
60 Comp. Gen. 354 (1984). Where the agency has no basis to 
object to OPM's determination, the agency may pay nondoubt- 
ful claims under the FLSA, j u s t  as the agencies pay non- 
doubtful backpay or overtime claims under title 5, United 
States Code, without resort to a GAO decision, Lee R. 
McClure, 63 Comp.  Gen. 546 (1984). See also Plum Island, 
B-213179, October 2, 1984. 

P a i d  absences 

C o u r t  leave (4-40) 

Our decisions in 62 Comp. Gen. 216 ( 1 9 8 3 )  and David L. 
Gipson, B-208831, April 5 ,  1983 ,  h e l d  that a firefighter's 
overtime compensation under t h e  FLSA could not be reduced as 
a result of court leave or military leave. These decisions 
are retroactively effective since they involve an original 
construction of the court leave and military leave 
statutes. 63 Comp. Gen, 381 (1984). 

Sleep and mealtime (New) 

e 

i 

Between February 2 and February 12, 1977, certain Plum 
Island employees worked 24-hour  shifts because of adverse 
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w e a t h e r  c o n d i t i o n s .  The O f f  ice of P e r s o n n e l  Management 
(OPM) d e t e r m i n e d  t h a t  t h e  s h i f t s  c o n s i s t e d  e n t i r e l y  of 
"on-duty" t i m e  q u a l i f y i n g  f o r  o v e r t i m e  c o m p e n s a t i o n  unde r  
t h e  F L S A ,  b u t  t h a t  8 h o u r s  of sleep and mealtime must  be 
d e d u c t e d  from e a c h  s h i f t .  We h o l d  t h a t  t h e  employees  are 
e n t i t l e d  t o  c o m p e n s a t i o n  f o r  sleep and m e a l t i m e  f o r  t h e  
10-day period i n  q u e s t i o n  b e c a u s e ,  a t  t h e  t i m e  t h e  
e m p l o y e e s '  c la ims  a c c r u e d ,  there  were no OPM r e g u l a t i o n s  o r  
i n s t r u c t i o n s  p r o v i d i n g  a h a s i s  €or d e d u c t i o n  of s leep and 
m e a l t i m e  from i r r e g u l a r  o r  o c c a s i o n a l  o v e r t i m e  h o u r s  
worked. Plum I s l a n d ,  B-213179,  October 2 ,  1984 .  

S e e  also FPM Letter 5 5 1 - 1 4 ,  May 15,  1 9 7 8 .  

Two e m p l o y e e s ,  who performed t e m p o r a r y  d u t y  on a remote 
i s l a n d ,  w e r e  s t r a n d e d  o v e r n i g h t  o n  t h e  i s l a n d  due t o  i n c l e -  
ment  weather.  Where t h e r e  were no f a c i l i t i e s  for food or 
s h e l t e r ,  s leep and mealtime need  n o t  be d e d u c t e d  from t h e i r  
o v e r t i m e  h o u r s  u n d e r  t h e  FLSA. 
Sep tember  25, 1984. 

Gary  Van H i n e ,  R-211007, 

1 Bu rden  of proof,  e v i d e n c e  ( 4 - 4 0 )  

With  t h e  knowledge of h e r  s u p e r v i s o r s  an  employee  v o l u n t a r i l y  
performed e x t r a  work a t  home i n  an e f f o r t  t o  r e d u c e  a b a c k l o g  of 
u n p r o c e s s e d  t r a v e l  v o u c h e r s ,  She is e n t i t l e d  t o  o v e r t i m e  pay  
computed u n d e r  t h e  FLSA because h e r  s u p e r v i s o r s  " s u f f e r e d  or per- 
m i t t e d "  t h e  o v e r t i m e  a t  home. Emma K. Welsh ,  B-214880 ,  Sep- 
tember 2 5 ,  1 9 8 4 .  

Travel time 

O u t s i d e / w i t h i n  work ing  h o u r s  ( 4 - 4 1 )  

T h r e e  employees  who pe r fo rmed  t e m p o r a r y  d u t y  a t  an i s o l a t e d  
l o c a t i o n ,  waited several  hours on  t h e  beach for  p i c k u p  by a 
Government-owned p l a n e .  T r a v e l  and w a i t i n g  t i m e  on a non- 
workday is  compensab le  u n d e r  t h e  P L S A  when it occurs w i t h i n  
t h e  c o r r e s p o n d i n q  work h o u r s  of t h e  e m p l o y e e ' s  workday. 
T h e r e f o r e ,  t h o s e  h o u r s  b e t w e e n  8 a.m. a n d  4:30 p.m. when t h e  
employees were a c t u a l l y  w a i t i n q  on t h e  b e a c h  or t r a v e l i n q  
a re  compensab le  u n d e r  t h e  FLSA. Gary Van H i n e ,  B-211007;  
September 25, 1 9 8 4 .  

F i r e f i q h t e r s  1 9 8 4 ,  4-7 ) 

F e d e r a l  f i r e f i g h t e r s  who work t w o  24-hour and one  12-hour s h i f t  
each a d m i n i s t r a t i v e  workweek a r e  e n t i t l e d  t o  c o m p e n s a t i o n  unde r  
t h e  FLSA f o r  t h o s e  h o u r s  t h e y  work i n  e x c e s s  of 1 0 6  h o u r s  i n  a 
b i w e e k l y  p a y  p e r i o d ,  at a r a t e  of n o t  l e s s  t h a n  o n e  and o n e - h a l f  
times t h e i r  r e q u l a r  r a t e .  NFFE Local 3 8 7 ,  E-213931,  J u n e  2 1 ,  
1 9 8 4 ;  David  L. GipSOn, 8 - 2 0 8 8 3 1 ,  A p r i l  5, 1983:  and FPM Letter 
551-20,  Sep tember  2 2 ,  1 9 8 3 .  
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D. COMPENSATORY TIME 

Aqqresate s a l a r y  l i m i t a t i o n  ( 4 - 4 3 )  

F o r  t h e  p u r p o s e s  of s e c t i o n  5 5 4 7 ,  t h e  g r o s s  compensa to ry  t i m e  
e a r n e d  i n  a pay p e r i o d  is used i n  d e t e r m i n i n g  whe the r  t h e  employ- 
e e ' s  a q q r e g a t e  r a t e  of pay e x c e e d s  t h e  maximum r a t e  for g r a d e  
GS-15. The  agency  may n o t  u s e  t h e  n e t  amount of compensa to ry  
t i m e ,  t h e  h o u r s  e a r n e d  less those  used d u r i n g  the pay  p e r i o d ,  f o r  
t h i s  d e t e r m i n a t i o n .  Depa r tmen t  of t h e  Army,  8-21 1286, O c t o b e r  2,  
1984. 

D i s c r e t i o n a r y  a u t h o r i t y  t o  q r a n t  o v e r t i m e  ( 4 - 4 5 )  

An i n v e s t i q a t o r  for t h e  Air Force whose ra te  of pay was n o t  i n  
e x c e s s  of maximum r a t e  of g r a d e  GS-10,  s h o u l d  have  r e c e i v e d  ove r -  
time compensa t ion  f o r  c a l l - b a c k  o v e r t i m e  work i n s t e a d  of compen- 
s a t o r y  t i m e  o f €  i f  h e  d i d  n o t  request t h e  compensa to ry  t i m e  off. 
R i c h a r d  F .  BKiggS, B-215686, December 2 6 ,  1984. 

SUBCHAPTER II -- OTHER PREMIUM PAY 

A .  N I G H T  FAY DIFFERENTIAL 

R e g u l a r l y  s c h e d u l e d  n i g h t  work 

Special  s h i f t s  (4-50) 

N i q h t  d i f f e r e n t i a l  u n d e r  5 U.S.C. S 5 5 4 5 ( a )  may not be p a i d  
t o  employees  who worked  occasional  o v e r t i m e  a t  n i g h t  d u r i n g  
a r e g u l a r l y  scheduled  t o u r  of d u t y ,  b u t  n o t  t h e i r  own,  on or 
a f t e r  Februa ry  2 8 ,  1983. E f f e c t i v e  t h a t  date, OPM r e g u l a -  
t i o n s  implement inq  5 U.S.C. S 5 5 4 5 ( a )  l i m i t  t h e  payment of 
n i g h t  d i f f e r e n t i a l  for  " r e g u l a r l y  s c h e d u l e d "  work t o  n i g h t -  
work performed by an employee d u r i n g  h i s  own r e g u l a r l y  
s c h e d u l e d  a d m i n i s t r a t i v e  workweek. James B a r b e r ,  6 3  Comp. 
Gen. 316 ( 1 9 8 4 ) .  

A p p l i c a t i o n  of r e v i s e d  OPM r e q u l a t i o n s  ( N e w )  

N i q h t  d i f f e r e n t i a l  unde r  5 U.S.C. § 5 5 4 5 ( a ) ,  as i n t e r p r e t e d  
by d e c i s i o n s  of t h i s  O f f i c e ,  may be p a i d  t o  employees  who 
worked o v e r t i m e  a t  n i q h t  d u r i n g  a r e g u l a r l y  s c h e d u l e d  t o u r  
of duty, b u t  n o t  t h e i r  own, p r ior  t o  Februa ry  28 ,  1983. 
~ m p l e m e n t i n g  r e g u l a t i o n s  i s s u e d  by OPM and e f f e c t i v e  on 
t h a t  d a t e  which  l i m i t  t h e  payment of n i g h t  d i f f e r e n t i a l  for  
" r e q u l a r l y  s c h e d u l e d "  work to  n i g h t w o r k  per formed d u r i n q  an  
e m p l o y e e ' s  own r e g u l a r l y  s c h e d u l e d  a d m i n i s t r a t i v e  workweek 
w i l l  n o t  he a p p l i e d  r e t r o a c t i v e l y  s i n c e ,  i n  t h e  absence of 
o b v i o u s  error,  r e g u l a t i o n s  may be amended to  i n c r e a s e  or 
decrease r i g h t s  on o n l y  a p r o s p e c t i v e  b a s i s .  
63 Comp. Gen. 316 ( 1 9 8 4 ) .  

James Barber,  
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B. HOLIDAY PAY 

Shift spans two calendar days ( 4 - 5 7 )  

Kennet! W. Swartley, B-202626, J u n e  1 5 ,  1 9 8 2 ,  sustained on 
reconsideration in Kenneth W. Swartley, 5-202626, September 4, 
1984.  

C, SUNDAY PREMIUM PAY 

Regularly scheduled Sunday work 

Work outside basic 40-hour workweek ( 4 - 6 3 )  

Employees, who performed work on Sundays in addition to 
their basic 40-hour workweeks and who were paid overtime 
compensation for the additional hours, are not entitled to 
premium pay under 5 U . S . C .  S 5546(a), which authorizes such 
pay only for nonovertime hours worked on Sundays. James 
Barber, 63  Comp. Gen. 316 ( 1 9 8 4 ) .  

D. STANDBY PREMIUM PAY 

Administrative approval requirement ( 4 - 6 5 )  

See also Richard F. B r i g g s ,  B-215686, December 2 6 ,  1984. 

F. HAZARDOUS DUTY DIFFERENTIAL 

Administrative approval -- GAO review (4-70) 
See also Robert J. Michels, 8-214205 ,  July 17,  1984 .  

SUBCHAPTER I11 -- SEVERANCE PAY AND ALLOWANCES 

A. SEVERANCE PAY 

Nature of appointment ( 4 - 8 2 )  

Intermittent appointment (New) 

Employees with intermittent appointments and no regularly 
prescribed tour of duty are not entitled to payment of 
severance pay incident to their involuntary separation from 
their intermittent positions. Georgia and Leonie Mallory, 
B-209349, April 9, 1 9 8 4 .  
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D. OVERSEAS DIFFERENTIALS AND ALLOWANCES 

Post differential 

Computation (4 -99 )  

Nonworkdays excluded 

An employee of the Air Force qualified for payment of 20 
percent pos t  differential while on extended detail in Saudi 
Arabia. Since post differential is based on a percentage 
of basic pay, the post differential payment after acquiring 
eligibility is computed on the basis of the days entitled 
to basic pay rather than on the basis of every calendar day 
which would include weekends and other nonwork days. 
Robert B. Mellen, 6-215449,  December 26, 1984.  
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CHAPTER 5 

PAYROLL DEDUCTIONS, DEBT L I Q U I D A T I O N ,  WAIVER OF 
- ERRONEOUS PAYMENTS OF COMPENSATION 

SUBCHAPTER I -- PAYROLL DEDUCTIONS AND WITHHOLDING 

B. TAXES 

F e d e r a l  and s t a t e  income  t a x e s  

Backpay (5 -1 )  

S e e  a l s o  G e o r g i a  and L e o n i e  M a l l o r y ,  B-209349, A p r i l  9 ,  
1 9 8 4 .  

C. SOCIAL SECURITY AND MEDICARE T A X  ( 5 - 5 )  

S e v e r a n c e  p a y  ( N e w )  

Two e m p l o y e e s ,  who were separated f rom t h e i r  p o s i t i o n s ,  were p a i d  
s e v e r a n c e  p a y .  The a g e n c y  p r o p e r l y  d e d u c t e d  F I C A  from t h e i r  
s e v e r a n c e  pay w h e r e  t h e y  l a t e r  became s u b j e c t  t o  F I C A  w i t h h o l d i n g  
a s  a r e s u l t  of t h e i r  r e e m p l o y m e n t  i n  i n t e r m i t t e n t  p o s i t i o n s .  
Georgia and  L e o n i e  M a l l o r y ,  E-209349,  A p r i l  9 ,  1984 .  

F. FEDERAL EMPLOYEES HEALTH BENEFITS ( 5 - 1 2 )  

Tobacco i n s p e c t o r s  ( N e w )  

Seasonal t o b a c c o  i n s p e c t o r s  e m p l o y e d  by t h e  D e p a r t m e n t  of 
A g r i c u l t u r e  are  " e m p l o y e e s "  for t h e  purposes of t h e  F e d e r a l  
Employees  H e a l t h  B e n e f i t s  A c t  (FEHBA). Under  r e v i s e d  r e g u l a t i o n s  
e f f e c t i v e  A u g u s t  1 9 8 2 ,  OPM r e q u i r e s  c o n t r i b u t i o n s  t o  t h e  p r o q r a m  
f u r  e a c h  p a y  period of c o v e r a g e ,  w h e t h e r  t h e  e m p l o y e e s  are i n  pay 
s t a t u s  or nonpay  s t a t u s .  See 5 C . F . R .  S S  8 9 0 . 5 0 1 ( e ) ,  8 9 0 . 5 0 2 ( b )  
( 1 9 8 3 ) .  Vie h o l d  t h a t  t h e s e  r e v i s e d  r e g u l a t i o n s  comply  w i t h  t h e  
l a w  and  are r e a s o n a b l e .  I n  addition, w e  h o l d  t h a t  t h e  D e p a r t m e n t  
of A g r i c u l t u r e  may not u t i l i z e  t h e  tobacco user fee  f u n d  to  pay 
the employee s h a r e  of t h e  f e d e r a l  h e a l t h  i n s u r a n c e  for tobacco 
i n s p e c t o r s  w h i l e  t h e y  are  i n  n o n p a y  status. Tobacco I n s p e c t o r s ,  
63  Comp.  Gen. 285 ( 1 9 8 4 ) .  

H .  ALLOTMENTS AND ASSIGNMENTS OF COMPENSATION 

Union  d u e s  

Agency e r r o n e o u s l y  c o n t i n u e d  t o  w i t h h o l d  a l l o t m e n t  ( 5 - 1 5 )  

Union  d u e s  a l l o t m e n t s  u n d e r  s e c t i o n  7 1 1 5 ( b )  m u s t  t e rmina te  
when a n  employee is n o  l o n g e r  i n  t h e  b a r g a i n i n g  u n i t .  
N e i t h e r  the a g e n c y  n o r  t h e  u n i o n  s h o u l d  k n o w i n g l y  c o n t i n u e  
o r  permit  d u e s  w i t h h o l d i n g  f o r  a n  employee who i s  no l o n g e r  
i n  t h e  b a r g a i n i n g  u n i t .  L o c a l  3 0 6 2 ,  AFGE, 6 3  Comp. Gen. 351 
( 1 9 8 4 . )  

I 
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When a n  employee t r a n s f e r s  o u t  of t h e  b a r g a i n i n g  u n i t ,  t h e  
r i g h t  t o  have  h i s  u n i o n  d u e s  p a i d  t h r o u g h  a l l o t m e n t  ceases, 
If t h e  agency  c o n t i n u e s  t o  w i t h h o l d  t h e  d u e s ,  t h e  employee 
is  n o t  e n t i t l e d  t o  repayment  of t h a t  amount i f  t h e  employee 
f a i l s  to  t a k e  s t e p s  n e c e s s a r y  t o  c a n c e l  t h e  a l l o t m e n t .  I n  
a d d i t i o n ,  a g e n c i e s  a r e  c a u t i o n e d  n o t  t o  take recoupment  
a c t i o n  a g a i n s t  t h e  un ion  i n  s u c h  c i r c u m s t a n c e s .  I f  t h e  
amount is c o l l e c t e d  from t h e  u n i o n ,  s u c h  col lect ion may be 
waived under  5 U.S .C .  5 5584. Local 3 0 6 2 ,  A F G E ,  63 Comp. 
Gen. 351 ( 1 9 8 4 ) .  

K. GARNISHMENT (5 -1  9 ) 

The Un i t ed  S t a t e s  Supreme Cour t  h a s  r u l e d  t h a t  t h e  U . S .  Posta l  
s e r v i c e  m u s t  honor  a s t a t e  t a x  board order g a r n i s h i n g  the wages 
of P o s t a l  S e r v i c e  employees .  The C o u r t  h e l d  t h a t  where t h e  s t a t e  
t a x  h o a r d ' s  orders are i d e n t i c a l  t o  t h e  judgment  of a c o u r t ,  t h e  
i s s u a n c e  of s u c h  o r d e r s  c o n s t i t u t e s  a l a w s u i t  a g a i n s t  t h e  Postal  
S e r v i c e  w i t h i n  t h e  meaning of 3 9  U.S.C. S 4 0 1 ( 1 )  which a u t h o r i z e s  
t h e  P o s t a l  S e r v i c e  t o  s u e  and be  sued .  F r a n c h i s e  Tax Board of 

8 1  L Ed 2d 4 4 6  ( d e c i d e d  J u n e  1 1 ,  1 9 8 4 ) .  
C a l i f o r n i a  v .  U n i t e d  S t a t e s  Pos ta l  S e r v i c e ,  U . S .  , 

T h i s  Supreme C o u r t  o p i n i o n  n o t e d  t h a t  t h e  Postal  S e r v i c e  aban- 
doned  t h e  a rqument  t h a t  5 U . S . C .  § 5517 p r o h i b i t e d  t h e  i s suance  
of a n  o r d e r  t o  co l l ec t  d e l i n q u e n t  t a x  l i a b i l i t i e s  by g a r n i s h -  
ment .  The  C o u r t ' s  o p i n i o n ,  however ,  d i d  n o t  d e c i d e  t h e  case on 
t h e  b a s i s  of 5 u . S . C .  S 5577 b u t  r a t h e r  on t h e  Pos t a l  S e r v i c e ' s  
s t a t u t e ,  3 9  U.S.C. S 4 0 1 ( 1 )  w h i c h  p e r m i t s  t h e  Pos t a l  S e r v i c e  to  
s u e  and be sued.  

SUBCHAPTER 111 -- WAIVER OF ERRONEOUS 
PAYMENTS OF COMPENSATION 

5 .  PERSONS DEEMED EMPLOYEES 

Unions  ( 5 - 3 0 )  

See also Local 3 0 6 2 ,  A F G E ,  63 Comp,  

C .  WHAT CONSTITUTES COMPENSATION 

Leave 

Lump-sum payments  (5-32) 

35 1 ( 1 9 8 4 ) .  

An employee, who was s e p a r a t e d  from h i s  p o s i t i o n  due to  a 
RIF, was l a t e r  r e i n s t a t e d  r e t r o a c t i v e l y .  I n  computing h i s  
backpay e n t i t l e m e n t  of ove r  S21 ,000 ,  t h e  agency  d e d u c t e d  his 
r e f u n d e d  r e t i r e m e n t  c o n t r i b u t i o n s  ( o v e r  $ 3 4 , 0 0 0 ) ,  s e v e r a n c e  
pay ( o v e r  $20,000), and lump-sum a n n u a l  l e a v e  ( o v e r  $ 7 , 0 0 0 ) .  
H i s  i n d e b t e d n e s s  for t h e  lump-sum l e a v e  payment may be 
waived w h e r e  t h e r e  is no i n d i c a t i o n  of fault by t h e  employee 
in a c c e p t i n g  t h e  payment.  Ange l  F, R i v e r a ,  6 4  Comp. Gen. 86 
( 1 9 8 4 ) .  

I 

I 
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Refund of civil service retirement - deductions ( 5 - 3 4 )  

An employee, who was separated from his position due to a R I P ,  
was later reinstated retroactively. In computing his backpay 
entitlement of over $21,000, the agency deducted his refunded 
retirement contributions (over $ 3 4 , 0 0 0 ) .  His net indebtedness 
resulting from this deduction may not be waived under 5 U.S.C.  
5584 since the refund did not constitute an erroneous payment 

of "pay or allowances" within the meaning of section 5 5 8 4 .  Only 
OPM may waive erroneous payments from the Civil Service 
Retirement Fund. Angel F. Rivera, 6 4  Comp. Gen, 86 (1984). 

D. EFFECT OF EMPLOYEE'S FAULT 

Actual Knowledge ( 5 - 3 6 )  

See also Kathleen M. Legault, B-214740, October 2, 1 9 8 4 .  

Constructive notice -- receipt of documents 
Employee not on notice of error ( 5 - 4 2 )  

Employee erroneously received s t e p  increase from grade 
GS-73, step 8 to step 9 following t w o  reductions in grade 
to grade 12 and grade 1 1 .  Overpayment is waived since the 
employee may not reasonably be expected to have been aware 
of regulation governing step increases and retained rates 
of pay. Alfred P. Feldman, 8-212361 ,  February 13 ,  1 9 8 4 .  

An employee, who received severance pay following separation 
due to a reduction-in-force, was later granted a retroactive 
disability retirement. Payment of the retroactive retire- 
ment annuity resulted in an erroneous overpayment of the 
severance pay. Repayment of the total amount of severance 
pay is waived under 5 U.S.C.  5 5584  ( 1 9 8 2 )  where there is no 
evidence the employee knew or should have known of the over- 
payment either when he received t h e  severance payments or 
when he received the retroactive annuity payments. 
8-166683 ,  May 2 1 ,  1 9 6 9 ,  distinguished. Henry 8, Jenkins, 
6 4  Comp. Gen. 15 ( 1 9 8 4 ) .  

An employee who was separated from his position pursuant to 
a reduction-in-force was retroactively reinstated and 
awarded backpay when it w a s  determined that his position had 
been transferred to another agency. Deductions from backpay 
for payments of severance pay and a lump-sum leave payment 
resulted in a net indebtedness which is subject to waiver 
under 5 U.S.C. S 5 5 8 4 .  Waiver is appropriate because, at 
the time the erroneous payments were made, the employee 
neither knew nor should have known that h i s  separation was 
improper. Angel F. Rivera, 64 Comp. Gen. 86 ( 1 9 8 4 ) .  
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CHAPTER 6 

R E S T R I C T I O N S  ON PAYMENT O F  COMPENSATION 
BY THE UNITED S T A T E S  AND ON ACCEPTANCE 

OF COMPENSATION FROM SOURCES OTHER 
THAN FEDERAL FUNDS 

SUBCHAPTER I -- R E S T R I C T I O N S  ON PAYMENT 
OF COMPENSATION BY THE UNITED STATES 

E .  STATUTORY C E I L I N G S  OF COMPENSATION 

L i m i t a t i o n  on p a y  a d j u s t e d  u n d e r  5 U.S .C .  § 5301 e t  seq. 

R a t e s  of p a y  f i x e d  on  t h e  b a s i s  of t h e  G e n e r a l  S c h e d u l e  
(6-1  4 )  

Land c o m m i s s i o n e r s  ( N e w )  

Land c o m m i s s i o n e r s  a p p o i n t e d  b y  t h e  Federal  Dis t r ic t  C o u r t s  
p u r s u a n t  t o  R u l e  7 ? A ( h )  o f  t h e  Federa l  R u l e s  of C i v i l  Pro- 
c e d u r e  and paid a t  d a i l y  r a t e s  n o t  t o  e x c e e d  t h e  h i g h e s t  
r a t e  p a y a b l e  u n d e r  t h e  G e n e r a l  S c h e d u l e  a re  n o t  l i m i t e d  i n  
t h e  amount t h e y  may be paid on a b i w e e k l y  bas i s  u n d e r  
5 U.S .C .  S 5504.  They a r e ,  however ,  s u b j e c t  t o  t h e  maximum 
a n n u a l  l i m i t a t i o n  c o n t a i n e d  i n  5 U . S . C .  5 5308 which pro- 
h i b i t s  payment of Compensa t ion  i n  excess of t h a t  a l l o w a b l e  
i n  l e v e l  V of  t h e  E x e c u t i v e  S c h e d u l e .  Land Commiss ione r s ,  
E-193584, May 1 ,  1984. 

L i m i t a t i o n  o n  S e n i o r  E x e c u t i v e  S e r v i c e  Awards ( N e w ,  Supp. 1 9 8 4 )  

P e r f o r m a n c e  awards 

See E l i z a b e t h  Smed ley ,  64 Cornp. Gen. 1 1 4  ( 1 9 8 4 ) ,  d i g e s t e d  
above  a t  C h a p t e r  1 ,  C .  

L i m i t a t i o n  on  p r e v a i l i n g  r a t e  employees ( N e w )  

S u p e r v i s o r s  of p r e v a i l i n g  r a t e  employees  who n e g o t i a t e  t h e i r  pay 
i n c r e a s e s  are s u b j e c t  t o  s t a t u t o r i l y - i m p o s e d  p a y  l i m i t a t i o n  which 
a p p l i e s  to most p r e v a i l i n g  rate employees .  These s u p e r v i s o r s  are 
w i t h i n  t h e  express terms of t h e  pay i n c r e a s e  l i m i t a t i o n  and a r e  
n o t  c o v e r e d  by the s p e c i f i c  e x c l u s i o n  from t h e  l i m i t a t i o n .  
5 0  Comp. Gen. 55 ( 1 9 8 0 1 ,  d i s t i n q u i s h e d .  Voice of A m e r i c a ,  
6 4  Comp,  Gen. 100  ( 1 9 8 4 ) .  

L i m i t a t i o n  by a p p r o p r i a t i o n  act ( N e w )  

S e c t i o n  205  of P u b l i c  Law 94-462 ,  20 U.S.C. S 9 6 4  (19821,  pro- 
v i d e s  t h a t  t h e  Director,  I n s t i t u t e  of Museum S e r v i c e s ,  w i l l  be 
compensa ted  a t  t h e  r a t e  p r o v i d e d  for E x e c u t i v e  Level V p o s i t i o n s .  
However, each A p p r o p r i a t i o n  A c t  f u n d i n q  t h e  I n s t i t u t e  s i n c e  it 
was created i n  1976 has  prohibited t h e  u s e  of i ts  f u n d s  t o  

! 
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compensate Executive Level V or higher positions, We hold that 
t h e  appropriations restriction does not apply to the Institute 
Director's position. S t a t u t e s  in apparent  conflict are to be 
harmonized whenever possible. Executive Level V positions are 
only those listed in 5 U.S.C. si 5316 or established by the 
President under 5 U.S.C.  S 5337. S i n c e  t h e  Institute Director's 
position is on neither list, it is n o t  an E x e c u t i v e  Level V 
position and the statutes are deemed harmonious. Therefore, t h e  
Director may be p a i d  a t  r a t e  of $63,800 annually, effective 
December 17, 1982, and $66,400 annually, effective in J a n u a r y  
1984. Institute of Museum Services, B-213786, May 18, 1984.  -__ 
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CHAPTER 7 

EMPLOYEE MAKE-WHOLE REMEDIES 

B. RACK PAY ACT 

E f f e c t  of MSPB d e c i s i o n  ( 7 - 3 )  

An employee was d i s c h a r g e d  from h i s  p o s i t i o n  on J u n e  15, 1979. 
Such a c t i o n  was found t o  b e  u n j u s t i f i e d  by t h e  Merit Systems 
p r o t e c t i o n  Board (MSPB), which o r d e r e d  t h a t  h i s  s e p a r a t i o n  be 
c a n c e l e d .  Employee claims e n t i t l e m e n t  t o  pre-June 15 ,  1979,  
backpay  and b e n e f i t s  unde r  t h e  MSPR r u l i n g .  The only i s s u e  
before t h e  MSPB w a s  t h e  p r o p r i e t y  o f  t h e  agency  removal on 
June 15,  1979. S i n c e  t h e r e  were no  a l l e q a t i o n s  made t o  the MSPB 
t h a t  t h e  agency  had t a k e n  o the r  u n j u s t i f i e d  a c t i o n s  p r io r  to  t h a t  
d a t e ,  t h e  r u l i n q  d o e s  n o t  s u p p o r t  a backpay claim for a n  earlier 
period. Greqorio N a t i v i d a d ,  B-213316, Februa ry  2 3 ,  1 9 8 4 .  

V e t e r a n s  A d m i n i s t r a t i o n  employee ' s  c la im for backpay  f u r  p e r i o d  
of s u s p e n s i o n  i n c i d e n t  t o  arrest  on c r i m i n a l  c h a r g e s  i s  d e n i e d .  
Al though c h a r g e s  were e v e n t u a l l y  d i smissed ,  a g e n c y ' s  indefinite 
s u s p e n s i o n  had heen  a f f i rmed  b y  f i n a l  order of t h e  Merit Systems 
Protec t ion  Board .  S i n c e  there has  been  no f i n d i n g  under  Back Pay 
A c t  ( 5  U.S.C. S 5S96) by appropriate  authority t h a t  suspension 
was u n j u s t i f i e d  o r  u n w a r r a n t e d ,  and s i n c e  t h i s  O f f i c e  w i l l  n o t  
r e v i e w  d e c i s i o n s  and orders  of MSPR, t h e r e  i s  no  l e a a l  bas i s  to  
c o n s i d e r  claim for  backpay .  A r t h u r  Drake,  B-213690,  A p r i l  1 6 ,  
1 9 8 4 ,  

D e t e r m i n a t i o n s  r e g a r d i n g  u n j u s t i f i e d  or unwar ran ted  p e r s o n n e l  
a c t  i o n s  

S u s p e n s i o n  (7-9 ) 

P l a c i n g  an employee o n  i n v o l u n t a r y  l e a v e  pend ing  OPM 
a p p r o v a l  of a d i s a b i l i t y  r e t i r e m e n t  is n o t  an u n j u s t i f i e d  OK 
unwar ran ted  p e r s o n n e l  a c t i o n  i f  t h e  a c t i o n  is based on corn- 
p e t e n t  medical e v i d e n c e  and s u c h  e v i d e n c e  is not o v e r t u r n e d  
by a n  a p p r o p r i a t e  a u t h o r i t y .  Isma B.  S a l o s h i n ,  6 3  Comp. 
Gen. 156 ( 1 9 8 4 ) ;  and  Memphis D e f e n s e  Depot, B-214631, 
Auqust  2 4 ,  1984.  

Retroact ive Dromot ions  

P e r s o n n e l  a c t i o n  n o t  e f f e c t i v e  as i n t e n d e d  

Delayed  or i m p r o p e r l y  i n i t i a t e d  p r o m o t i o n  r e q u e s t  ( 7 - 1 3 ) - -  
Employee c o n t e n d s  t h a t  as a student trainee u n d e r  t h e  Co- 
o p e r a t i v e  m u c a t i o n  Program, he w a s  n o t  p r o p e r l y  c o u n s e l e d  
r e q a r d i n q  h i s  r i q h t  to  seek a n  e n t r y - l e v e l ,  career- 
c o n d i t i o n a l  a p p o i n t m e n t  a t  the grade G S - 7  level, and h i s  
promotic-1 w a s  therefore d e l a y e d .  A l t h o u g h  t h e  aqency  f a i l e d  

I 
I 
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to properly advise him, the delays t h a t  occurred did not 
deprive him of any rights granted by statute or regulation 
nor was there any violation of nondiscretionary regulation 
or policy which would be the basis for a retroactive pro- 
motion and backpay. Gregory A. Walter, B-208397, March 6, 
1984, sustaining upon reconsi-Gregory A ,  Walter, 
B-208397, August 29, 1983. 

Nondiscretionary agency policy 

Stated agency policy (7-)4)--Eight employees whose 
promotions were delayed due to a clerical error which 
occurred prior to approval af the  promotion request by t h e  
authorized official may be retroactively promoted because of 
failure to carry out a nondiscretionary agency p o l i c y .  
Although not committed to writing, there was an established 
nondiscretionary agency policy to promote entry level plant 
protection and quarantine officers on t h e i r  earliest eligi- 
bility date. This pol.icy was implemented by established 
proceduresl and was routinely communicated to affected 
employees. The agency's failure to carry out its nondis- 
cretionary policy was an unjustified or unwarranted 
personnel action under the Back Pay Act. Department of 
Agriculture, B-211784, May 1 ,  1984. 

i 

Retroactive change -- in initial appointments (7 -18 )  

A GSA employee who interviewed for a grade G S - 8  position at 
the MSPB, claimed a retroactive promotion when h e r  appoint- 
ment/transfer was at the grade GS-7 l e v e l .  Generally, 
personnel actions may not be made retroactively effective so 
as to increase an employee's compensation, and this case 

Doris J. Lindstrorn, 8-214531, August 24, 1984. 
does not fall within the l i m i t e d  exceptions to that r u l e .  I 

Retroactive increase in advance-step placement (7-21) 

Employee of EEOC was h i r e d  with the understanding she would 
be appointed at step 3 of g r a d e  GS-14. After actual 
appointment at minimum step of that g r a d e ,  it was discovered 
t h a t  p r i o r  approval of t h e  higher rate w a s  not obtained from 
the Office of Personnel Management (OPM), due to administra- 
tive oversight. Upon subsequent, but  prospective approval 
of higher step placement by OPM, a claim for retroactive 
increase in that pay was denied. under 5 U.S.C.  5 3 3 3 ,  
the applicable regulations, and o u r  decisions, appointments 
to grades GS-11 and above may be made at a rate above the 
minimum r a t e  of the grade, but only w i t h  prior OPM 
approval, Since such an appointment is discretionary and 
not a right, the employee may not r e c e i v e  a retroactive 
increase. - Susan E. Murphy, 63 Comp. Gen, 417 (1984). 

i 
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P r e m i u m  p a y  

O v e r t i m e  (7-21  ) 

Employee,  who was i m p r o p e r l y  d i s c h a r q e d  b u t  l a t e r  r e i n s t a t e d  
r e t r o a c t i v e l y  w i t h  backpay ,  claims n i g h t  d i f f e r e n t i a l  pay. 
H i s  claim is d e n i e d  s i n c e  a t  t h e  t i m e  of h i s  removal  he was 
a s s i g n e d  t o  t h e  d a y  s h i f t  and upon r e s t o r a t i o n  he  w a s  
r e t u r n e d  t o  t h e  d a y  s h i f t .  C r e q o r i o  N a t i v i d a d ,  B-213316, 
F e b r u a r y  23, 1984.  

A t t o r n e y  fees ( N e w )  

G e n e r a l l y  

As n o t e d  i n  t h e  1984  S u p p l e m e n t ,  t h e  Back Pay A c t  w a s  
amended i n  1978,  e f f e c t i v e  J a n u a r y  1 1 ,  1979,  t o  allow t h e  
payment of r e a s o n a b l e  a t t o r n e y  f e e s  where  an  employee is 
f o u n d  t o  have b e e n  a f f e c t e d  by an u n j u s t i f i e d  or u n w a r r a n t e d  
p e r s o n n e l  a c t i o n .  

I n  t h e  i n t e r e s t s  of j u s t i c e  

The u n i o n  r e p r e s e n t i n g  t h e  employee  f a i l e d  t o  d e m o n s t r a t e  
t h a t  t h e  a q e n c y  knew or s h o u l d  have  known it would n o t  
p r e v a i l  o n  t h e  merits of a case. T h e r e f o r e ,  payment of 
a t t o r n e y  f e e s  is not w a r r a n t e d  i n  t h e  i n t e r e s t  of j u s t i ce .  
E l i a s  S. Frey, B-208911, J u n e  10, 1983,  s u s t a i n e d  o n  
r e c o n s i d e r a t i o n  i n  E l i a s  S .  F r e y ,  R-208911, March 6 ,  1984. 

P r e v a i l i n q  p a r t y  

Employee who p r e v a i l e d  on appeal before MSPR was awarded 
a t t o r n e y  fees i n  c o n n e c t i o n  w i t h  t h a t  appeal .  His sub-  
s e q u e n t  claim for a t t o r n e y  fees i n  c o n n e c t i o n  w i t h  n e g o t i -  
a t i n g  t h e  amount of h i s  backpay  is d e n i e d  s i n c e  h e  was n o t  
a " p r e v a i l i n q  p a r t y "  on  t h i s  issue. J a c k  M. R a n i n q ,  
6 3  Comp, Gen. 170  ( 1 9 8 4 ) .  See also G r e g o r i o  N a t i v i d a d ,  
B-213316, F e b r u a r y  2 3 ,  1984. 

N o t  u n d e r  t h e  Back P a y  A c t  

Employee c l a i m e d  r e f u n d  of r e t i r e m e n t  c o n t r i b u t i o n s  which 
a g e n c y  i m p r o p e r l y  a t t e m p t e d  t o  s e t  off against i n d e b t e d n e s s  
d i s c h a r q e d  i n  b a n k r u p t c y .  However, claim f o r  a t t o r n e y  fees 
i n  c o n n e c t i o n  w i t h  t h i s  matter i s  d e n i e d  s i n c e  t h e  o r i g i n a l  
claim is not w i t h i n  the scope of t h e  Rack Pay A c t .  
L e l a n d  M .  W i l s o n ,  8-205373, April 2 4 ,  1984. 

Appeals b e f o r e  MSPB 

An employee was d i s c h a r g e d  from h i s  p o s i t i o n  on  J u n e  1 5 ,  
1979. Such action was found to  be u n j u s t i f i e d  by the MSPB, 
and t h e  MSPB r e s t o r e d  t h e  employee  t o  h i s  p o s i t i o n  b u t  

7 - 3  
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C. 

d e n i e d  h i s  claim for a t t o r n e y  f e e s  unde r  5 U.S .C .  S 7 7 0 1 ( q ) .  
T h i s  O f f i c e  has  no  a u t h o r i t y  t o  r e v i e w  MSPB d e c i s i o n s ,  and 
t h e r e f o r e ,  t h e  d e n i a l  under s e c t i o n  7 7 0 1 ( q )  must s t a n d .  If 
an a t t o r n e y  f e e s  claim is b e i n g  a s s e r t e d  u n d e r  5 U . S . C .  
§ 5596(b) { A ) (  i i )  , t h e n  t h a t  claim is also d e n i e d ,  s i n c e  
c l a i m a n t  has n o t  p r e v a i l e d  o n  any of t h e  backpay  c m p u t a t i o n  
i s s u e s  r a i s e d  w i t h  t h e  aqency  or t h i s  O f f i c e .  G r e g o r i o  E 
N a t i v i d a d ,  B-213316, F e b r u a r y  23, 1984. i 

I n t e r e s t  on  backpay ( 7 - 2 3 )  

See also I s m a  B .  - S a l o s h i n ,  63 Comp. Gen. 156 ( 1 9 8 4 ) ;  Jack M. 
Haning ,  63 Comp. Gen. 170 (1984); and Le land  M. Wilson ,  B-205373, 
A p r i l  24, 1984.  

A t t o r n e y  f e e s  and other l i t i g a t i o n  e x p e n s e s  (7 -23)  

See a l s o  t h e  d i s c u s s i o n  i n  s e c t i o n  B ,  above .  

An employee s u b j e c t  t o  a n  I n s p e c t o r  General i n v e s t i g a t i o n ,  c a u s e d  
by  a t h i r d  p a r t y ,  may not be  r e i m b u r s e d  charges he i n c u r r e d  for 
m i c r o f i l m i n g  and r e s e a r c h  of h i s  bank ing  r e c o r d s  a f t e r  he 
produced t h e  records a t  t h e  Inspector General's r e q u e s t .  There  1 

I is no a u t h o r i t y  for  r e imbursemen t  of t h e  e x p e n s e s  t h a t  were v o l -  
I u n t a r i l y  i n c u r r e d ,  and for which t h e r e  was no o b l i q a t i o n  to  

i n c u r .  Moreoverl  a t t o r n e y ' s  f e e s  i n c u r r e d  by t h e  employee may 

employee, d i d  n o t  h a v e  a common i n t e r e s t  w i t h  him.  
A p r i l  1 7 ,  1984 ,  

n o t  be pa id  since t h e  aqency ,  h a v i n q  d e c i d e d  t o  i n v e s t i g a t e  t h e  I 
B-212487, 

Conseauential damaqes ( 7 - 2 4 )  

See a lso  Jack M .  Waning, 6 3  Comp. Ckn. 170 ( 1 9 8 4 ) .  

D. COMPUTATION I OF BACKPAY UNDER 5 W.S.C. 5 5596 

G e n e r a l l y  ( 7 - 2 6  ) 

An a i r  t r a f f i c  c o n t r o l l e r  w h o  w a s  s e l e c t e d  f o r  p romot ion  t o  a 

c la ims backpay on t h e  b a s i s  of t h e  s a l a r y  of t h e  h i q h e r  q r a d e  
p o s i t i o n  where t h e  a g e n c y  i m p r o p e r l y  removed him pr ior  t o  h i s  
p romot ion .  The employee's backpay for t h e  p e r i o d  of improper  
s e p a r a t i o n  should be computed on t h e  bas i s  of t h e  s a l a r y  of the 
h i q h e r  qrade p o s i t i o n  where t h e  record c l e a r l y  e s t a b l i s h e s  t h a t  
t h e  employee would h a v e  b e e n  promoted i f  h e  had n o t  been improp- 
erly removed. George F .  Ack ley ,  B-214828, October 1 1 ,  1984. 

h i g h e r  q r a d e  p o s i t i o n  a t  a n o t h e r  a i r  t r a f f i c  c o n t r o l  f a c i l i t y  i 
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Setoff of o u t s i d e  e a r n i n g s  from backpay 

S e v e r a n c e  pay ( 7 - 2 8 )  

See also G e o r g i a  and L e o n i e  Mallory, 8-209349,  A p r i l  9 ,  
1984. 

E. OTHER MAKE WHOLE REMEDIES 

Employment d i s c r i m i n a t i o n  (7-30 1 

F e d e r a l  Communications Commission (FCC) employee t e m p o r a r i l y  
d e t a i l e d  t o  h i g h e r  qrade p o s i t i o n  f i l e d  c o m p l a i n t  a l l e q i n q  race ,  
sex, and age d i s c r i m i n a t i o n  because she was n o t  t e m p o r a r i l y  
promoted t o  t h e  h i q h e r  g rade  l e v e l .  The FCC made a proposed  
f i n d i n g  of no d i s c r i m i n a t i o n  and  reached s e t t l e m e n t  agreement  
with employee.  Because p roposed  se t t lement  award e x c e e d s  amount 
t h e  employee would be e n t i t l e d  t o  r e c e i v e  unde r  T i t l e  V I 1  of t h e  
C i v i l  R i g h t s  A c t  of 1964 ,  as  amended, if d i s c r i m i n a t i o n  had been  
found ,  i t  m u s t  be r e d u c e d .  Backpay f o r  t h e  period employee was 
i n e l i s i h l e  for  promotion t o  higher qrade because of i n s u f f i c i e n t  
t i m e  i n  g r a d e ,  may not b e  i n c l u d e d  i n  s e t t l emen t .  A d d i t i o n a l l y ,  
backpay f o r  period employee was pe r fo rminq  d u t i e s  of p o s i t i o n  to  
which she was o f f i c i a l l y  a p p o i n t e d ,  d u r i n g  which p e r i o d  no 
d i s c r i m i n a t i o n  is a l l e q e d  may n o t  be i n c l u d e d  i n  s e t t l e m e n t .  
Mary Anna Cole, 8-215311,  December 4, 1 9 8 4 .  

i 
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CHAPTER 8 

OTHER PROVISIONS PERTAINING TO EMPLOYEES 

B. DETAILS OF GOVERNMENT EMPLOYEES 

Details to higher qraded position for more than 120 days 

Temporary promotions after 120 days 

Cases decided a f t e r  May 25, 1982 t 8-9 1 

An employee's claim for a retroactive promotion and backpay 
for a detail in 1976 and 1977 to a hiqher wade position is 
denied on the basis of Turner-Caldweli 111; 61 Camp, Gen. 
408 ( 1 9 8 2 ) .  The fact that the employee's agency lost or - 
misplaced his claim for a considerable time-does not consti- 
tute a basis for  consideration of the claim after the hold- 
ing in Turner-Caldwell I11 that no further payments would 
be made to individuals detailed to hiqher qrade positions 
for  more than 120 days. Herbert M. DeLano; B-216752, 
November 14, 1 9 8 4 .  

Details between executive aqencies ( 8 - 1 0 )  

Nonreimbursable details barred (New) 

Except under limited circumstances, nonreimbursable details 
of employees from one agency to another violate the law that 
appropriations must be spent only for the purposes for which 
appropriated ( 3 1  U.S.C. S 1 3 0 1 ( a ) ) ,  and such details unlaw- 
fully augment the appropriations of the agencies using the 
detailed employees. To the extent that they are incon- 
sistent with this decision, prior decisions such as 
13 Comp. Gen. 2 3 4  ( 1 9 3 4 )  and 59 Comp. Gen. 366 ( 1 9 8 0 )  will 
no longer be followed. Since this decision represents a 
change in our views on nonreimbursable details, it will 
apply prospectively. B-211373, March 20, 1 9 8 5 ,  6 4  Comp. 
Gen. . - 
Nonreimbursable details of employees from one agency to 
another or between separately funded components of the 
same agency will continue to be permissible where the 
details pertain to a matter similar or related to those 
ordinarily handled by the loaning agency and will aid 
the loaning agency in accomplishing a purpose for  which 
its appropriations are provided or when the fiscal impact 
on the appropriation supporting the detail is negligible, 
B-211373, March 20, 1985, 6 4  Comp. Gen. . 

b 
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E. SETTLEMENT OF ACCOUNTS OF DECEASED OFFICERS AND EMPLOYEES 

Beneficiary desiqnation 

Surviving spouse as designated beneficiary 

Illegality of marriaqe (8-22) 

Deceased employee, James A. Smalls, entered into ceremonial 
marriage with Juanita Stephens on March 1 ,  1955, in South 
Carolina, and there is no record of divorce between James 
and Juanita in that jurisdiction. James Smalls entered 
into ceremonial marriage with S u s i e  (now Susan) Wright on 
March 12,  1 9 5 9 .  Although second marriage is presumed to be 
valid, s u c h  presumption is rebutted by showing that there is 
no record of divorce between James and Juanita. Under South 
Carolina law, a l l  marriages contracted while either of the 
parties has a former wife or husband living are void. 
Hence, James' marriage to Susan is void, and she is not the 
legal widow of t h e  deceased employee, and is not entitled 
to payment of h i s  unpaid compensation. James A, Smalls, 
B-212148, J u l y  23, 1984. 

Sufficiency of evidence (New) 

A claim for the unpa id  compensation of a deceased employee 
filed by his daughter on b e h a l f  of herself and her brother 
and sister of the whole blood was previously denied 
because of insufficient evidence that they were the l e g a l  
beneficiaries of the claimed pay and t h a t  they constituted 
the entire c lass  of individuals entitled to the payments. 
Joe Marvin (Deceased), B-207143, December 30, 1982. 
Although t h e  issues then in doubt are unresolved, the other 
potential beneficiaries have failed to file claims for  the 
unpaid compensation within 3 years of the former employee's 
death. Under the rule stated at 4 C.F.R.  S 3 3 . 6 ( d ) ,  payment 
of the claim may be issued to the deceased employee's chil- 
dren on whose behalf the claim h a s  been filed. Joe Marvin 
(Deceased), Reconsidered, B-207143, December 26, 1984. 

I I 
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CHAPTER 9 

SERVICE AS J U R O R  OR WITNESS 

SUBCHAPTER I -- S E R V I C E  AS J U R O R  

B. PAYMENT FOR J U R Y  SERVICE 

P e r  diem a l l o w a n c e  ( 9 - 2 )  

By a 1979 amendment  t o  the  T e x a s  s t a t u t e  w h i c h  a u t h o r i z e s  p a y  of 
jurors, t h e  term "per d iem" was s u b s t i t u t e d  for t h e  term "compen- 
s a t i o n , "  w h i c h  w a s  u sed  i n  t h e  d e r i v a t i v e  s t a t u t e .  I n  s p i t e  of 
t h i s  c h a n g e  i n  t h e  s t a t u t o r y  t e r m i n o l o g y ,  f e d e r a l  e m p l o y e e s  who 
are e n t i t l e d  t o  leave f o r  j u r y  d u t y  w h i l e  s e r v i n g  as jurors i n  
T e x a s  s t a t e  c o u r t s  may n o t  r e t a i n  a n y  amount  r e c e i v e d  for  such 
j u r y  s e r v i c e  u n d e r  t h e  r e l e v a n t  T e x a s  s t a t u t e ,  b e c a u s e  t h e r e  is 
n o  i n d i c a t i o n  i n  t h a t  s t a t u t e  t h a t  t h e  f e e s ,  o r  any  p o r t i o n  
t he reo f ,  a re  i n t e n d e d  t o  be a n  e x p e n s e  a l l o w a n c e  or r e i m b u r s e m e n t  
for t r a v e l .  T e x a s  S t a t e  C o u r t  Juror Fees, B-214863, July 2 3 ,  
1 9 8 4 .  

A U. S, GOVERNMENT P R I N T I N G  O F F I C E :  1985-479-34', 

9- 1 



I 







LEAVE, Supp.  1985 

CHAPTER I 

GENERAL PROVISIONS 

€3. EMPLOYEES COVERED 

Type of a p p o i n t m e n t  ( 1  -1 ) 

C o n s u l t a n t  ( N e w )  

A n  i n d i v i d u a l  c o n s u l t a n t  whose s e r v i c e s  were p r o c u r e d  unde r  
a c o n t r a c t  w h i c h  e s t a b l i s h e d  an employer-employee r e l a t i o n -  
s h i p  w i t h  t h e  Government r a t h e r  t h a n  an i n d e p e n d e n t  c o n t r a c -  
tor r e l a t i o n s h i p ,  is e n t i t l e d  t o  accrua l  of a n n u a l  and s i c k  
l e a v e ,  where it appears h e  had a r e g u l a r l y  s c h e d u l e d  t o u r  of 
d u t y .  I n  a d d i t i o n ,  t h e  c o n s u l t a n t  is e n t i t l e d  t o  compensa- 
t i o n  for h o l i d a y s  on which  he d i d  n o t  perform a n y  work s i n c e  
h i s  c o n t r a c t  c o n t a i n e d  a n  express p r o v i s i o n  t o  t h a t  e f f e c t .  

h 

Lynn F r a n c i s  Jones,  R-214432, July-25, 1984 ( 6 3  Comp. r e n .  
5 0 7 ) .  
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CHAPTER 2 

ANNUAL LEAVE 

B. ACCRUAL b 

During s u s p e n s i o n  or s e p a r a t i o n  ( 2 - 4 )  

V i o l a t i o n  of Equal  Employment O p p o r t u n i t y  A c t  o f  1972 ( N e w )  

A U . S .  District C o u r t  found t h a t  a n  employee had been 
removed from h i s  p o s i t i o n  w i t h  t h e  Defense Mapping Agency 
( D M A )  i n  v i o l a t i o n  o f  t h e  Equal  Employment  O p p o r t u n i t y  A c t  
of 1972 and o r d e r e d  t h e  DMA t o  r e i n s t a t e  t h e  employee w i t h  
backpay.  As a p a r t  o f  t h a t  award t h e  employee is e n t i t l e d  
t o  r e s t o r a t i o n  o f  t h e  annua l  l e a v e  and t h e  s i c k  l e a v e  h e  
would have  e a r n e d  d u r i n g  t h e  p e r i o d  of h i s  d i s c r i m i n a t o r y  
s e p a r a t i o n  a s  a n  e l e m e n t  o f  backpay.  F r a n c i s  J. P inkney ,  
- 111, B-213604, May 15 ,  1984. 

C. CREDITABLE SERVICE 

N o n c r e d i t a b l e  s e r v i c e  ( 2 - 8 )  

Employee on t empora ry  d i s a b i l i t y  r e t i r e d  l i s t  ( N e w )  

A s e r v i c e  member who r e c e i v e d  a n  appoin tment  as a c i v i l i a n  
employee d u r i n g  t h e  t i m e  h i s  name was o n  t h e  Temporary Disa- 
b i l i t y  R e t i r e d  L i s t  (TDRL)  is c o n s i d e r e d  a ' ' r e t i red  member 
of a uniformed s e r v i c e "  unde r  5 U . S . C .  6 3 0 3 ( a )  and is, 
t h e r e f o r e ,  n o t  e n t i t l e d  to  credi t  for  annua l  l e a v e  purposes 
f o r  h i s  a c t i v e  m i l i t a r y  s e r v i c e  s i n c e  his d i s a b i l i t y  d o e s  
n o t  meet t h e  c r i t e r i a  of 5 U . S . C .  S 6 3 0 3 ( a )  ( A ) ( i )  or ( i i )  
n o r  d o e s  h i s  s e r v i c e  t i m e  q u a l i f y  unde r  5 U.S.C. § 6 3 0 3 ( a )  
( B )  or ( C ) .  Such  s e r v i c e  may be c r e d i t e d  o n l y  i f  h i s  name 
is removed from t h e  TDRL by v i r t u e  o f  h i s  s e p a r a t i o n  w i t h  
s e v e r e n c e  pay.  I n  t h a t  e v e n t  h i s  service may be c red i ted  as 
of t h e  da t e  h i s  name is  removed from t h e  TDRL. D a n i e l  F .  
C e j k a ,  13-212738, F e b r u a r y  14, 1984 (63 Comp. Gen. 2 1 0 ) .  

F .  RESTORATION OF LEAVE 

Under P u b l i c  Law 93-181 

A d m i n i s t r a t i v e  error 

What c o n s t i t u t e s  an a d m i n i s t r a t i v e  error-- 

F a i l u r e  t o  ac t  upon r e q u e s t  ( 2-26 

See a l s o  George A. Raub, B-212548, 
J a n u a r y  2 4 ,  1984. 
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Employee o n  E x t e n d e d  I l l n e s s  ( 2 - 2 8 )  

An e m p l o y e e  of t h e  D e p a r t m e n t  of t h e  Army who was 
a b s e n t  f r o m  work f rom J u n e  2 1 ,  1982 ,  t h r o u g h  J a n u a r y  
23, 1983,  d u e  t o  a work i n j u r y ,  and  r e c e i v e d  w o r k e r ' s  
c o m p e n s a t i o n  u n d e r  t h e  F e d e r a l  Employees  Compensation 
A c t  ( 5  U.S.C. C h a p t e r  8 1 )  d u r i n g  t h e  per iod ,  f o r f e i t e d  
47 h o u r s  of a n n u a l  l e a v e  in the 1982 leave y e a r .  
Employees  o n l y  r e c e i v e d  a n n u a l  n o t i c e s  w a r n i n g  them i n  
a d v a n c e ,  and t h e  e m p l o y e e  w a s  n o t  s p e c i f i c a l l y  n o t i f i e d '  
t h a t  i n  h i s  case h e  would  f o r f e i t  t h e  leave i f  i t  were 
n o t  s c h e d u l e d .  I t  may be presumed  t h a t  t h e  e m p l o y e e  
w o u l d  h a v e  s c h e d u l e d  l e a v e  t o  a v o i d  f o r f e i t u r e  i f  he 
had b e e n  p r o p e r l y  n o t i f i e d  a n d  t h e  47 h o u r s  o f  l e a v e  
may be restored. L e o n a r d  J.  M i l e w s k i ,  8 - 2 1 2 2 9 4 ,  J a n -  
u a r y  2 4 ,  1984 (63 Cornp. Gen. 1 8 0 ) .  

An e m p l o y e e  who w e n t  o n  s i c k  l e a v e  o n  October 23, 1981 ,  
t h r o u g h  the end of l e a v e  y e a r  1981 and  f o r f e i t e d  104 
h o u r s  of a n n u a l  l e a v e  is n o t  e n t i t l e d  to  r e s t o r a t i o n  o f  
the f o r f e i t e d  l e a v e  and  a d d i t i o n a l  lump-sum l e a v e  s i n c e  
t h e  l e a v e  w a s  n o t  s c h e d u l e d .  This case d o e s  n o t  f a l l  
w i t h i n  o u r  d e c i s i o n s  w h i c h  presume s c h e d u l i n g  of t h e  
leave d u r i n g  a n  e x t e n d e d  p e r i o d  of a b s e n c e  d u e  t o  
i l l n e s s .  T h i s  e m p l o y e e ' s  i l l n e s s  was of s h o r t e r  dura-  
t i o n ,  h e  w a s  aware of h i s  l e a v e  b a l a n c e  a n d  knew t h a t  
he was r e s p o n s i b l e  for  s c h e d u l i n g  t h e  l e a v e  t o  avoid 
f o r f e i t u r e ,  a n d ,  i n  a n y  e v e n t ,  i t  was n o t  c l e a r  t h a t  he 
would h a v e  s c h e d u l e d  t h e  l e a v e .  J o h n  E .  B r a d y ,  
B-214337, A u g u s t  6 ,  1984 .  

What d o e s  n o t  c o n s t i t u t e  a d m i n i s t r a t i v e  error (2-30)-- 

F a i l u r e  t o  p r o m p t l y  c r e d i t  a n n u a l  l e a v e  (New) 

An e m p l o y e e  who t r a n s f e r r e d  f r o m  t h e  Soc ia l  S e c u r i t y  
A d m i n i s t r a t i o n  ( S S A )  t o  t h e  D e p a r t m e n t  of Labor w a s  er- 
r o n e o u s l y  g i v e n  a l u m p  s u m  l e a v e  paymen t .  H e  r e t u r n e d  
t h e  p a y m e n t ,  b u t  h i s  l eave  b a l a n c e  f r o m  SSA w a s  n o t  
c r e d i t e d  t o  h i s  a c c o u n t  u n t i l  2 y e a r s  l a t e r .  Even 
t h o u g h  i t  was a n  e r ro r  n o t  t o  h a v e  p r o m p t l y  c r e d i t e d  
t h e  a n n u a l  l e a v e  upon h i s  t r a n s f e r ,  s i n c e  t h e  e m p l o y e e  
had s u f f i c i e n t  t i m e  to s c h e d u l e  and  u s e  t h e  excess 
l e a v e  a f t e r  i t  was c r e d i t e d ,  h e  may n o t  be r e c r e d i t e d  
w i t h  t h e  l e a v e  which h e  f o r f e i t e d  at t h e  e n d  of t h e  
l e a v e  y e a r .  Wal l ie  B r e i g ,  B-213849, May 1 4 ,  1984 .  

S i c k n e s s  

Employee  o n  e x t e n d e d  i l l n e s s  (2-33)--See L e o n a r d  J .  
M i l e w s k i ,  B-212294, J a n u a r y  2 4 ,  1984 (63 C o m p .  Gen. 1 8 0 )  a n d  
J o h n  C. B r a d y ,  B-214337, A u g u s t  6, 1984 a t  A d m i n i s t r a t i v e  
Error ,  Employee o n  E x t e n d e d  I l l n e s s .  
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Use of restored leave 

Forfeiture (2-34)--An employee has no rights to further 
restoration and lump-sum payment of unused forfeited 
and restored 1977 leave, which was forfeited again at 
the end of the 1980 leave year. Although agency 
personnel gave him erroneous advice concerning his 
restored leave and failed to fix the date, as required 
by the regulations, for the running of the 2 years in 
which to use-or-lose his restored l eave ,  n o  legal 
authority exists for further restoration of leave once 
it is forfeited a second time. William Cocoran, 
B-213380, August 20, 1984. 

Under Back Pay Act of 1966 

Involuntary leave 

Disability retirement (2-36)--See also 
Memphis Defense Depot, B-214631, August 24, 1984, 

Based upon medical evidence from an employee's personal 
physician and an examination by agency physician that the 
employee could not perform the duties of her position, 
the agency placed the employee on involuntary leave and 
submitted an agency initiated disability retirement appli- 
cation. After an initial rejection of this application 
by a bureau within the Civil Service Commission (CSC), 
the agency appealed to the f u l l  CSC, which approved the 
retirement application. The employee then appealed to the 
Merit Systems Protection Board ( M S P B ) ,  which ruled that the 
employee was not totally disabled. The employee claimed 
backpay for the entire period she was on involuntary leave. 
The claimant is entitled to backpay for the period between 
the initial denial of the application and the CSC granting 
of retirement. Once the application was granted it was 
appropriate for the employee to be retired. The fact that 
MSPB ultimately found the employee not to be disabled did 
not make improper the agency action in placing t h e  employee 
in a non-pay status based on the original medical evidence 
and the later CSC approval of the retirement application. 
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CHAPTER 4 

SICK LEAVE 

B. TRANSFERS AND REEMPLOYMENT 

Evidence to support claim 

Generally (4-6) 

See also Mark Radke, B-212670, January 17, 1984, involving 
annual leave as well as sick leave. 

C. ADMINISTRATION OF SICK LEAVE 

Substitution of sick leave 

For leave without pay ( 4 - 1 9 )  

Pending decision on workers compensation application (New)-- 
A retired Federal employee seeks the substitution of' bought- 
back sick leave for leave without pay (LWOP) for the period 
he spent on LWOP pending a decision on his workers' compen- 
sation application. Where the employee retired during t h e  
same year in which the LWOP was taken, and his request f o r  
the leave substitution was timely made, we conclude that the 
employee's agency may, in its discretion consistent with 
normal sick leave considerations, allow the retroactive sub- 
stitution of his bought-back sick leave for his LWOP. Larry 
L .  Van Eerden, B-213776, April 10, 1984 (63 Cornp. Gen. 2 9 1 ) .  

Involuntary sick leave 

Incapacitated for performance of assigned duties ( 4 - 2 0 )  

An employee who was placed on involuntary sick leave after 
an agency physician found there were limiting conditions to 
the employee's continued employment in h i s  assigned position 
is not entitled to backpay and recredit of sick leave since 
an agency may place an employee on involuntary sick leave 
when medical evidence indicates that he is incapacitated f o r  
performance of his assigned duties. Jack L. Hamilton, 
B-213789, May 18, 1984 (63 Comp. Gen. 372). 
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CHAPTER 5 

OTHER LEAVE PROVISIONS 

A. ADMINISTRATIVE LEAVE 

Other specific situations ( 5 - 5 )  

Advice to federal credit unions (New) 

The granting of administrative leave to federal employees to 
render advice and support to federal credit unions is a 
proper exercise of administrative authority. The amount of 
administrative leave granted is a matter of administrative 
discretion, and an agency may establish limits as to the 
amount of administrative leave which may be granted each em- 
ployee during specific intervals of time, Grants of admini- 
strative leave are usually fo r  short periods of time. Also, 
the types of activities for which excused absences may be 
granted are matters of administrative discretion and may be 
specified or listed in agency regulations. Administrative 
Leave - Federal Employees Providing Advice and Support to 
Federal Credit Unions, B-212457, August 2 3 ,  1984 ( 6 3  Comp, 
Gen. 5 4 2 ) .  

B. 

Holiday good-will gesture (New) 

On the last workday before Christmas, an Installation 
Commander released the Installation's civilian employees 
for  the afternoon as a "holiday good-will gesture". The 
Civilian Personnel Officer found the action to be a humbug 
stating that the Commander had no authority to release 
employees as a holiday good-will gesture. T h e  Installation 
Commander's exercise of the discretionary authority to grant 
excused absence in the circumstances was a lawful order 
under existing entitlement authorities. It follows that the 
employees in question are entitled to administrative leave - 
everyone of them. - A Christmas Case, B - 2 1 5 0 3 9 ,  December 24, 
1984 (64 ComP. Gen. 1 .  

HOLIDAYS 

"In lieu of" holiday (5-1 1 ) 

Although part-time employees are not covered by 5 U.S.C.  
§ 6 1 0 3 ( b )  and Executive Order 1 1 5 8 2  which authorize designated 
and in lieu of holidays for full-time employees when an actual 
holiday f a l l s  on an employee's nonworkday, agencies have the d i s -  
cretion to grant part-time employees administrative leave for 
those holidays falling within the part-time employee's regularly 
scheduled workweek. Shirley A. Lombardo, B-210741, April 24, 
1984 ( 6 3  C o m p ,  Gen. 3 0 6 ) .  See a l so  Part-time employees, 
B - 2 1 4 1 5 6 ,  May 29,  1 9 8 4 .  
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C, COURT LEAVE 

Service a s  a w i t n e s s  (5-17)  

Appea rance  i n  j u v e n i l e  court  p r o c e e d i n g s  ( N e w )  

An employee summoned to  appear on s e v e r a l  o c c a s i o n s  in 
j u v e n i l e  court  p r o c e e d i n g s  i n  P e n n s y l v a n i a  c o n c e r n i n g  h e r  
s o n  i s  n o t  e n t i t l e d  t o  cour t  l e a v e  under  5 U . S . C .  § 6322 

t h a n  as a w i t n e s s ,  u n d e r  a P e n n s y l v a n i a  s t a t u t e  which 
p r o v i d e s  t h a t  t h e  court s h a l l  summon t h e  p a r e n t s ,  g u a r d i a n ,  
o r  c u s t o d i a n ,  and any  o t h e r  p e r s o n s  as appear to  t h e  court  
t o  be "proper or  n e c e s s a r y  p a r t i e s  to  t h e  p r o c e e d i n g . "  
C o u r t  Leave ,  B-214719, J u n e  25, 1984. 

s i n c e  s h e  was summoned a s  a p a r t y  t o  t h e  p r o c e e d i n g s  r a t h e r  i 

D, MILITARY LEAVE 

A d m i n i s t r a t i o n  of m i l i t a r y  l e a v e  

Under s e c t i o n  63231a)  (5-22) 

Calenda r -day  b a s i s  (New) - - M i l i t a r y  l e a v e  s h o u l d  be cha rged  
on a n  c a l e n d a r - d a y  b a s i s  r a t h e r  t h a n  on a workday bas i s  
d e s p i t e  disparate- resu l t s  based  upon t h e  t y p e  of- s c h e d u l e  
worked by t h e  employee,  and r e g a r d l e s s  of t h e  t y p e  of 
s c h e d u l e  t h e  employee may work,  m i l i t a r y  l e a v e  may n o t  be 
c h a r g e d  i n  i n c r e m e n t s  of l e s s  t h a n  1 d a y .  N a t i o n a l  Guard 
T e c h n i c i a n s ,  8-216641, December 17, 1984 (64  Comp.  (?en.-). 

Use of a n n u a l  leave (5-26)--See also C h a r l e s  W. Haas, 
8-212851, J a n u a r y  4, 1984, 

E. HOME LEAVE 

E n t i t l e m e n t  (5-27 ) 

Generally See 5-4 of 1984 Supplement  

An employee who e x e c u t e d  an  ag reemen t  t o  remain i n  t h e  s e r v -  
i ce  of t h e  IRS i n  P u e r t o  R i c o  for  2 4  months b u t  who o b t a i n e d  
an a p p o i n t m e n t  i n  P u e r t o  Rico w i t h  HUD only 5 months l a t e r ,  
d i d  n o t  s a t i s f y  t h e  terms of his o r i g i n a l  ag reemen t  hy  re- 
m a i n i n g  w i t h  H U D  f o r  an a d d i t i o n a l  19 months;  Based on 
i n f o r m a t i o n  e v i d e n c i n g  h i s  i n t e n t  t o  relocate t o  Puerto Rico 
on a permanent  b a s i s ,  H U D  p r o p e r l y  d e t e r m i n e d  that t h e  e m -  
p l o y e e ' s  r e s i d e n c e  a t  the t i m e  of his appo in tmen t  was P u e r t o  
R i c o .  T h e r e f o r e ,  s ince h i s  place of r e s i d e n c e  was t h e  same 
a s  h i s  post of  d u t y ,  h i s  employment i n  Puerto Rico does n o t  
c o n s t i t u t e  " s e r v i c e  abroad" u n d e r  5 U,S,C. 5 6 3 0 5 ( a ) .  
Because  of t h a t  r e s i d e n c y  d e t e r m i n a t i o n  he was n o t  g i v e n  a 
r e t u r n  t r a v e l  ag reemen t  and t h e r e f o r e ,  he  f a i l s  to  meet 
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t h e  c o n d i t i o n  of 5 U . S . C .  S 6304 ( b ) ( 2 ) ( i i )  f o r  
e n t i t l e m e n t  t o  a 45-day l e a v e  c e i l i n g .  M i q u e l  Caban, 
B-214282, September 5 ,  1984 ( 6 3  C o m p .  Gen. 563). 

Retu rn  t o  overseas post r e q u i r e m e n t s  (5 -28)  

F a i l u r e  t o  complete s e r v i c e  under  new agreement  ( N e w )  

An employee who had been s t a t i o n e d  i n  Mont rea l ,  Canada, for 
2 y e a r s ,  used home l e a v e  t o  per form renewal agreement  
t r a v e l .  She t h e n  r e t u r n e d  t o  h e r  d u t y  s t a t i o n  i n  Montreal 
f o r  a p p r o x i m a t e l y  18 months b e f o r e  t r a n s f e r r i n g  to  a posi- 
t i o n  i n  t h e  Uni ted  S t a t e s .  The employee is n o t  i ndeb ted  for 
home l e a v e  s i n c e  s h e  had s e r v e d  i n  Montreal for a c o n t i n u o u s  
p e r i o d  of 2 4  m o n t h s  p r io r  to  t h e  home l e a v e ,  t h e  agency 
a l lowed home l e a v e  w i t h  t h e  e x p e c t a t i o n  t h a t  s h e  would 
r e t u r n  for  f u r t h e r  d u t y  i n  Montreal  and s h e  d i d ,  i n  f a c t ,  
r e t u r n  t o  Montreal  immedia te ly  a f t e r  u s i n g  home l e a v e .  Her 
e n t i t l e m e n t  i s  n o t  a f f e c t e d  by h e r  f a i l u r e  to  complete a 
2-year s e v i c e  agreement  s h e  s i g n e d  b e f o r e  d e p a r t i n g  Montreal 
on home l e a v e .  Virginia M. B o r z e l l e x e ,  E-214066, June  1 1 ,  
1984. 

"U.S. GOVERNMENT PRINTING OFFICE:1985-478-)95 
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CHAPTER 2 

B .  Specific classes of persons covered 

Witnesses 

Nonemployees ( 2 - 1 )  

Merit Systems Protection Board Hearing--An individual who 
was separated t h r o u g h  a reduction-in-force prior to the ex- 
piration o f  her term appointment in March 1982 ,  appealed 
t h e  separation in hearings before the Merit Systems Protec- 
tion Board in May 1 9 8 2 .  The appellant prevailed, was 
awarded backpay for the unexpired period of her appoint- 
ment, and now claims travel expenses for her attendance at 
the hearings. The appellant may not be allowed travel ex- 
penses authorized for a Government employee under 
5 U.S.C.  5 s  5702 and 5 7 0 4 ,  since she traveled to the 
hearings a f t e r  the expiration of her term appointment. 
Furthermore, s h e  is not eligible for travel expenses  
payable to non-employee witnesses under 5 U.S.C. S 5703,  
s ince  s h e  was a party to the proceeding. 
Mittelsted, B-212292, October 12,  1 9 8 4 .  

Gracie 

Experts and Consultants 

Intermittently employed expert or consultant defined -- 
Generally (2-4) 

where an individual consultant's services were procured 
under a contract which established an employer-employee 
relationship with t h e  Government rather than an independent 
contractor relationship, his entitlement to travel and re-  
location expenses is determined by t h e  statutes and regula- 
tions concerning reimbursement €or travel and relocation 
expenses of Government employees. Where the consultant was 
apparently employed in a manpower shortage position, he may 
be allowed reimbursement under 5 U.S .C .  6 5723 for his 
travel expenses and for t h e  transportation of his household 
goods and dependent from h i s  residence a t  t h e  time of his 
initial employment to h i s  duty station, but not for return 
to his residence upon completion of the contract, Lynn 
Francis Jones, 6 3  Camp.  Gen. 507 ( 1 9 8 4 ) .  See a l s o  page 
2-13 "Manpower shortage positions". 

Intergovernmental Personnel Act 

Federal Government employees 

Per diem v e r s u s  station allowances (2-l6)--Upon reconsider- 
ation of decision 8-207447, June 3 0 ,  7983, the employee may 
be allowed per diem as authorized by the agency for the 
period of h i s  e x t e n d e d  assignment under the Intesgovern- 
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mental Personnel A c t  ( I P A ) .  In view of the absence of 
clear guidance from this Office and the Office of Person- 
nel Management on the authorization of per diem for such 
assignments at the time the agency authorized the per 
diem, the authorization of per diem is deemed to be valid. 
However, the principles set out in the June 30, 1983 deci- 
sion and recent Office of P e r s o n n e l  Management guidance 
s h o u l d  be followed for subsequent IPA assignments. 
William T. Burke, 8-207447 ,  March 30, 1984. 
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SUBCHAPTER 11-GENERAL RULES 
AND DEFINITIONS 

C. Travel Agencies 

Restriction on use (2 -28 )  

An employee who pays for travel on official business w i t h  more 
than $100 of personal cash, contrary to Federal Travel Regula- 
tions para. 1-10.2b (September 1 9 8 t ) ,  may be reimbursed if he 
provides a receipt or ather evidence of purchase. 

Employee who purchased airline ticket for travel in March 1984, 
from travel agent, may be reimbursed to the extent amount paid 
does not exceed cost of ticket procured directly from carrier, 
even though change to Federal Travel Regulations (Supp. 9, May 
14, 1984) ( F T R ) ,  specifically allowing t h i s  result was issued 
after travel was completed. This addition of FTR para. 
1-3.4b(2)(b) was not revision of regulations, but instead was a 
clarification to bring FTR into accord with GAO cases and pro- 
visions of Joint Travel Regulations, Since record shows that 
employee had no alternative but to use travel agent, reimburse- 
ment is allowed as limited above. Joel L. Morrison, 6 3  Comp. 
Gen. 592 ( 1 9 8 4 ) .  

I 
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CHAPTER 3 

PURPOSE FOR WHICH TRAVEL MAY BE AUTHORIZED 

H. Temporary Duty 

R e t u r n  t o  h e a d q u a r t e r s  on nonworkdays 

V o l u n t a r y  r e t u r n  t o  h e a d q u a r t e r s  (3-2)--An employee on 
temporary  d u t y  r e n t e d  l o d g i n g  by the  month r a t h e r  t h a n  by 
t h e  d a y ,  b u t  actually o c c u p i e d  them for a lesser p e r i o d  
because  he v o l u n t a r i l y  r e t u r n e d  home on weekends. He may 
be r e imbursed  f o r  h i s  weekend r e t u r n  t r a v e l  under  para. 
1-8.4f of t h e  Federal T r a v e l  R e g u l a t i o n s  u p  t o  actual 
s u b s i s t e n c e  e x p e n s e s  which would have been allowable had he 
remained a t  h i s  d u t y  site f o r  the weekend, i n c l u d i n g  t h e  
a v e r a g e  cost  of l o d g i n g  based on t h e  monthly r e n t a l .  
Coleman Mishkof f ,  B-212029, August 1 3 ,  1 9 8 4 .  
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Authorized return to headquarters 

Limited to headquarters or place of abode (3-5)--An 
employee who is stationed in Portsmouth, New Hamp- 
shire, and resides in Portland, Maine, was assigned to 
temporary duty in Arlington, Virginia. Based on 
agency officials' verbal approval, which was later 
confirmed in writing, the employee traveled to Kansas 
City, Missouri, on the Thanksgiving holiday weekend 
for personal reasons. The employee may not be reim- 
bursed for his transportation expenses to and from 
Kansas City, since such travel was not to the employ- 
ee's headquarters or place of abode from which he com- 
mutes daily to his official station. FTR paragraphs 
1-7.5~ and 1-8.4f. Furthermore, the Government cannot 
be bound by the erroneous acts or advice of its 
agents. Michael K. Vessey, B-214886, July 3 ,  1984. 

Hearings ( 3 - 1 2 )  

To Attend Merit Systems Protection Board Hearing 
(NEW) -- 
An individual who was separated through a reduction- 
in-force prior to t h e  expiration of her term appoint- 
ment in March 1982, appealed the separation in 
hearings before the Merit Systems Protection Board in 
May 1982. The appellant prevailed, was awarded back- 
pay for the unexpired period of her appointment, and 
now claims travel expenses for her attendance at t h e  
hearings. The appellant may not be allowed travel 
expenses authorized for a Government employee under 5 
U.S.C.  S S  5702 and 5 7 0 4 ,  since she traveled to the 
hearings after the expiration of her term appoint- 
ment. Furthermore, she is not eligible for travel 
expenses payable to non-employee witnesses under 5 
U.S.C. § 5703 ,  since s h e  was a party to the proceed- 
ing. Gracie Mittelsted, B-212292, October 12, 1984. 

J. Routing of Travel 

Amount reimbursable when travel by circuitous route results in 
net savings to Government 

Constructive cost of direct transportation by common 
carrier (3 -19 ) - -  

I 
I 
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An employee s t a t i o n e d  i n  C a l i f o r n i a  a p p e a l s  t h e  s e t t l e m e n t  
which den ied  c e r t a i n  per diem and t r a n s p o r t a t i o n  expenses  
i n c i d e n t  t o  h i s  t empora ry  d u t y  t r a v e l  to  Florida, where 
t r a v e l  was by an indirect route and re imbursement  was based 
on c o n s t r u c t i v e  t r a v e l  by a d i r e c t  route ,  Den ia l  of t h e  
employee ' s  claim for a d d i t i o n a l  meal and l o d g i n g  expenses 
is  s u s t a i n e d ,  since there is no a u t h o r i t y  tQ pay subs is -  
t e n c e  expenses  where t r a v e l  by a n  i n d i r e c t  route i n c r e a s e s  
t r a v e l t i m e  or where t h e  employee is i n  an annual  l e a v e  
s t a t u s  when the expenses a r e  i n c u r r e d .  Although t h e  
employee may n o t  be reimbursed for a r e n t a l  c a r  on days  
when no  o f f i c i a l  b u s i n e s s  is per formed,  he may be 
re imbursed  for allowable t r a n s p o r t a t i o n  n o t  to  exceed t h e  
cost of t h e  r e n t a l  c a r .  V incen t  L. DiMare, B-212087, 
Februa ry  7 ,  1984. 
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CHAPTER 4 

TRANSPORTATION 

SUBCHAPTER I--TRANSPORTATION ALLOWABLE 

A. Authorized modes of travel 

Use of other conveyance reimbursable 

Limousine (4-14)--Employee on temporary duty took a limou- 
sine from the airport to her hotel although a hotel cour- 
tesy limousine was available. Federal Travel Regulations 
para. 1-2.3~ permits agencies to limit or restrict trans- 
portation claims where courtesy transportation is avail- 
able. However, where the employee was unaware of the 
availability of the courtesy transportation, her claim f o r  
the limousine service she used may be paid. Pat Young, 
B-213765, March 6 ,  1984. 

B. Other Expenses incident to transportation ( 4 - 7 7 )  -- 
Transportation Request Issued for Wrong Destination (NEW)-- 
Through administrative error in temporary duty travel 
arrangements, an employee was issued an airline ticket for 
travel to the wrong destination. He discovered the error 
en route, and spent $284 in personal funds to secure a 
ticket for the proper destination. The employee may be 
reimbursed for the full cost of the airline ticket, not- 
withstanding the $100 cash limitation stated in the Federal 
Travel Regulations, since the cash purchase resulted from 
administrative error, related to circumstances which were 
not within the employee's control, and documentation of the 
cost of the transportation has been submitted. Patrick G. 
Orbin, B-215550, October 23, 1984 .  

G. Gifts or prizes acquired in the course of official travel 
( 4 - 3 9 )  -- 

Discount Coupora and Other Benefits Received in the Course 
of Official Travel (NEW) -- 
The general rule is that a Federal employee is obligated 
to account for any gift, gratuity or benefit received from 
private sources incident to the performance of official 
duty. T h i s  rule applies to situations where an employee 
enters a promotional program sponsored by an airline, and, 
while traveling on official business, receives a discount 
as a result of entering that promotional program. 
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A bonus ticket received by an employee as a result of 
trips paid by both appropriated funds while on official 
travel and personal funds, is the property of the Govern- 
ment and must be turned into the appropriate official of 

bonus program and retain t h e  benefits from the program, he 
should make certain that all trips included in the bonus 
program are paid from personal funds. 

t h e  Government. I f  employee wishes to participate in the s 

: 
An employee who enters a promotional program sponsored by 
airlines which includes free upgrade of service to first 
class, membership in clubs, and check-cashing privileges, 
does not have to turn in s u c h  benefits to the Government. 
T h e  Government is unable to use such benefits, and there 
is no reason for  employee not to use such benefits. 
Discount Coupons and Other Benefits Received in t.he Course 
of Official Travel, 6 3  Comp. Gen. 229 ( 1 9 8 4 ) .  

Promotional Gifts Received as a Result of Official Travel 
(NEW) -- 
An employee received and used a bonus ticket and a free 
hotel room for personal travel as a result of trips paid  
by both personal funds and Government funds, Such promo- 
tional gifts which were received because of travel paid by 
Government funds belong to the Government, The employee 
must pay the full value of the tickets and benefits 
received to the Government. Since this employee used 
these gifts prior to the issuance of guidance on the use 
of such materials, he may reduce h i s  liability for repay- 
ment based on the percentage of travel paid by personal 

liability for  the full value of the bonus or gift, John D. 
McLaurin, 63 Comp. Gen. 2 3 3  ( 1 9 8 4 ) .  

funds. Any future use of promotional gifts will result in 1 
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SUBCHAPTER IV--REIMBURSEMENT FOR 
U S E  OF PRIVATELY-OWNED CONVEYANCES 

A .  Mileage Payments 

Official business travel 

Residence to place of duty at official station (4-41)--A 
Navy employee claims mileage for travel from home to work. 
As part of his assigned dutigs as a handler of a Drug De- 
tection Dog, he transports it in his privately-owned auto- 
mobile between his residence and permanent duty station. 
He claims mileage on the basis that his commuting expenses 
increased by the requirement to transport the dog because 
he was deprived of cost advantages of public transportation 
or carpooling. Disallowance of the claim is sustained, 
because employees m u s t  bear the cost of transportation be- 
tween their residence and duty station absent statutory or 
regulatory authority to the contrary. Richard H. FostGr, 
6-202370, A p r i l  2, 1 9 8 4 .  

Discretionary authorized or approval 

Travel in the vicinity of headquarters (4-44)--Two employ- 
ees were assigned to perform duty 30 miles from their duty 
station for a 2-week period. The employees claimed actual 
subsistence expenses and mileage as prescribed in their 
travel orders. The agency denied subsistence reimbursement 
since the agency considered the assignment to be local 
travel. We hold that payment may be allowed where subsis- 
tence expenses and mileage were properly authorized and 
were not specifically precluded by agency regulations 
defining the local travel area. Jack Mohl and Jerry W. 
Elliott, B-213816, May 22, 1984. 
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CHAPTER 5 

OTHER EXPENSES ALLOWABLE 

C. Miscellaneous travel expenses 

Other Expenses ( 5 - 1 0 )  

Loss on Currency Exchange (NEW) 

An employee on official travel may not be reimbursed for 
loss he sustains in reconverting travelers checks and cash, 
drawn in British pounds, into United States dollars. A s  a 
general rule, the risk of incurring an exchange loss while 
on temporary duty in a foreign country lies with the em- 
ployee. 23 Comp. Gen. 212 ( 1 9 4 3 ) .  Absent statutory or 
regulatory authorization, losses incurred on a currency 
exchange may not be reimbursed. Similarly, there is no 
authority for the agency to recoup any gain in currency 
conversion from the employee. Chestek M. Purdy, 63 Comp. 
Gen, 5 5 4  ( 1 9 8 4 ) .  

Miscellaneous Expenses ( 5 - 1 0 )  

Expenses incurred by an employee for  re-licensing and re- 
titling his privately-owned vehicle upon return to his 
permanent duty station in one state from a temporary duty 
training assignment in another state whose laws required 
initial re-licensing and re-titling are reimbursable as 
miscellaneous expenses. Robert H. Chappell, B-214930, 
October 1, 1984. 
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CHAPTER 6 

P E R  D I E M  

A. General provisions 

New appointees ( 6 - 9 )  

Where orders assign newly appointed seasonal employees to a duty 
station where they are fed and lodged and all their duties are 
to be performed at that station, they cannot be viewed as itin- 
erant employees for travel per diem purposes. 

Where newly appointed employees report to an administrative 
headquarters merely for personnel processing and perform all 
duties at an assigned duty station in the field, the reporting 
station cannot be considered their duty station for travel per 
diem purposes even though the agency designates it as such on 
the employees' orders. There is no authority to pay per diem 
to the employees from the time they departed the reporting 
station. Daisy Levine, et al., 63 Comp. Gen. 225 ( 1 9 8 4 ) .  

E. Computation of per diem 

Traveltime 

"Two-day rule" 

Avoiding travel on weekend ( 6 - 2 9 )  

The "2-day per diem" rule limiting per diem which is out- 
lined in 56 Comp.  Gen 847 ( 1 9 7 7 )  and 55 Comp. Gen. 590 
(1975) is not applicable where an employee's travel is 
extended by 2 or more days, not due to his personal desire 
to avoid working on nonwarkdays, but rather due to Govern- 
ment orders based upon an administrative determination that 
it would be cost effective to extend the employee's travel- 
time in lieu of requiring weekend overtime work. Gerald 
E'. Krom and James A.  Bosch, 63 Comp. Gen. 268 ( 1 9 8 4 ) .  

F. Rates 

Lodcrincl at familv residence 

Generally (6-34) 

Employee claims reimbursement for reduced per diem rate (no 
lodging cost) while staying at his residence which is near 
his temporary duty site. When working at official duty 
station 65 miles from his residence, employee does not com- 
mute from his residence but stays at h i s  in-laws' house. 
His travel orders authorized payment of per diem in accor- 
dance with Joint Travel Regulations (JTR). Both JTR and 
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agency's own regulations provide for payment of reduced per 
diem (no lodging cost) in this situation. We hold that 
these regulations require payment of a reduced per diem 
rate under these circumstances. Durel R. Patterson, 
8-211818, February 14, 1984. 

-- 

T h e  location of an employee's official station is a 
question of fact, and the factors to be considered are: 
the administrative designation; the place where the ernploy- 
ee performs the major part of the duties; and the length 
and nature of the employee's duties and assignments. Here, 
the employee performed some duties at the administratively 
determined official station, but performed a majority of 
his duties at another station. However, since the nature 
of his employment was itinerant with assignments to many 
different temporary duty stations, we hold that the admin- 
istratively determined official station was, in fact, his 
official duty station, 8-211818, February 14, 1984, sus- 
tained. Durel R. Patterson-Reconsideration, B-211818, 
November 13, 1984. 

Meals or lodgings furnished by the Government 

Rate should be reduced (6-35)--Five employees of the Forest 
Service performed temporary d u t y  at seasonal worksites in 
Boise National Forest ,  They were denied per diem allowan- 
ces because they were furnished Government yuarters in lieu 
of per diem in accordance with Forest Service regulations. 
Since the employees maintained residences at their perman- 
ent duty stations and incurred additional expenses for 
meals and miscellaneous items during their temporary duty 
assignments, they are entitled to payment of a reduced per 
diem. Jack C. - Smith et al., 6 3  Comp. Gen. 594 (1984). 

Increases and decreases in per diem rates 

Decreases in per diem rates 

Lower rate, regardless of notice (6-38)--Civilian employee 
of the Defense Logistics Agency assigned to long-term 
training at the Armed Forces Staff College in Norfolk, 
Virginia, was authorized and paid a per diem r a t e  that 
included a housing allowance for Government family 
quarters. 

Agency now s e e k s  to limit the per diem housing allowance to 
the single occupancy rate thereby placing the employee in 
debt to the Government. There is no legal justification to 
revoke and retroactively modify t h e  employee's per diem 
entitlement, which vested at the time the assignment was 
performed under competent travel orders, where employee's 
authorized per diem entitlement at family quarters rate 

I 
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i n c i d e n t  to long-term t r a i n i n g  did n o t  c l e a r l y  conflict 
w i t h  law or regulation and agency's unwritten, unarticu- 
lated policy, which was n o t  ascertainable by employee, is 
not "apparent error" to justify retroactive m o d i f i c a t i o n  of 
travel order. Betty D. G a r d n e r ,  8-214482, September 7 ,  
1984 .  

E 

6 - 3  





TRAVEL, SUPP. 1,985 

CHAPTER 7 

ACTUAL SUBSISTENCE EXPENSES 

C, Types of expenses covered 

Excessive meal cost (7-3) 

An Internal Revenue Service ( I R S )  employee who had been in an 
actual subsistence expense travel status submitted claim for 
meal expenses which was found to be excessive based on survey of 
meal expenses of other employees on same temporary training as- 
signment. IRS's reduction of employee's meal expense reimburse- 
ment to the average amount reimbursed to other employees atten- 
ding same training program is arbitrary. Since the IRS has 
failed to substantiate a basis for the reduction, the employee's 
claim is allowed, Coleman Mishkoff, - B-212029, August 1 3 ,  1984,  

G. Authorized reimbursement 

Exceeds statutory maximum (7-9) 

Members of the Cultural Property Advisory Committee may not be 
reimbursed for actual subsistence expenses exceeding the maximum 
amount of $75 per day, as limited by 5 U,S.C. S 5702(c). The 
Federal Advisory Committee Act, Public Law 92-463,  incorporated 
by reference in the Advisory Committee's enabling legislation, 
provides that advisory committee members are to be paid the same 
travel expenses as authorized under 5 U.S.C. S 5703 for inter- 
mittent employees. Under 5 U.S.C. S 5703 and the Federal Travel 
Regulations, intermittent employees serving as experts or con- 
sultants may not be reimbursed for actual subsistence expenses 
exceeding the maximum rate, absent specific statutory authoriza- 
tion for the payment of a higher rate. We find that no such 
specific statutory authority is included in the Advisory Com- 
mittee's enabling-legislation. Cultural Property Advisory 
Committee, 64 Comp. Gen, 34 (1984). 

I. Interruption of subsistence status 

Subsistence status interrupted for personal reasons ( 7 - 1 1 )  

An employee on a temporary duty assignment returns home late in 
the day after being notified of a death in the f.arnily and is re- 
quired by the motel to pay for his room for that day due t o  the 
lateness of his departure. Since the employee w a s  in a travel 
status on official business at the time he became obligated to 
pay for the motel room, his lodging costs may be considered an 
actual and necessary expense of travel within t h e  meaning of the 
Federal Travel Regulations and included in his actual subsis- 

I 

tence expense allowance for that day. A. Brinton Cooper 111, 
B-213163, February 6, 1984. 
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CHAPTER 8 

TRAVEL OVERSEAS 

C. Educational allowances ( 8 - 1 )  

Child Residency and Purpose of Travel (NEW) 

The children of an employee of the Panama Canal Commission who 
live in San Francisco with the employee's wife are not eligible 
for tour renewal travel to Panama to visit the employee during 
summer vacation. Unless the children r e t u r n  to Panama to live 
they cannot be considered members of the employee's household 
within t h e  meaning of the Federal Travel Regulations. James R. 
Dunworth, B-212480, February 1 5 ,  1984 .  

E. Miscellaneous ( 8 - 2 )  

Loss on Currency Exchange 

An employee on official travel may not be reimbursed for loss he 
sustains in reconverting travelers checks and cash, drawn in 
British pounds, into United States dollars. As a general rule, 
the risk of incurring an exchange loss while on temporary duty 
in a foreign country lies with the employee. 23  Comp. Gen. 212  
( 1 9 4 3 ) .  Absent statutory OK regulatory authorization, losses  
incurred on a currency exchange may not be reimbursed. S i m i l -  
arly, there is no authority for the agency to recoup any gain in 
currency conversion from the employee. Chester M, Purdy, 63 
Comp. Gen. 5 5 4  ( 1 9 8 4 ) .  
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CHAPTER 12 

TRAINING 

6 .  Relocation exDenses or per diem 

Generally ( 1 2 - 2 )  

An employee assigned to long term training may receive temporary 
duty allowances or permanent change-of-station allowances but 
not both. When an employee is authorized only temporary duty 
allowances the issuance of a Government bill of lading for the 
transportation of an employee's household goods in itself does 
not provide a basis for finding the agency intended to authorize 
permanent change-of-station allowances contrary to the terms of 
the travel order. 

An employee who received per diem incident to a training assign- 
ment and, thus, could not have been authorized transportation of 
household goods for the same assignment, must reimburse the Gov- 
ernment to the extent the General Services Administration certi- 
fies payment of a carrier's bills for transportation of her 
household goods performed under an erroneously issued Government 
bill of lading. Rosemarie E, Naguski, B-212335, February 28, 
1984. 

E. Travel and miscellaneous expenses ( 1 2 - 5 )  

Thesis Preparation Costs - 

Defense Logistics Agency civilian employee requests reimburse- 
ment for full cost of typing and copying a thesis prepared in 
association with a long-term training program. Agency has broad 
discretion to pay all or part of the expenses of training, 
including all or part of thesis preparation costs. In employ- 
e e ' s  travel orders agency limited reimbursement to $200, and 
stated that it was agency policy to so limit reimbursement un- 
less orders specified differently. Based on the record before 
us, we will not overrule the agency's denial of reimbursement 
for these expenses. However, it is clear that the agency has 
authority to pay these expenses and we would have no objection 
if the agency chooses to do so.  Margaret J. Janes, B-212362, 
June 28,  1984.  
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CHAPTER 13 

SPECIAL CLASSES 

SUBCHAPTER I - FOREIGN SERVICE TRAVEL 
G. R&R travel 

Alternate R&R point--Fly America Act ( 1 3 - 1 0 )  

A foreign service officer stationed in Nepal was authorized rest 
and recuperation travel to L o s  Angeles, California, instead of 
Hong Kong, the designated relief area for employees in Nepal. 
He traveled by a circuitous route to L o s  Angeles where he stayed 
for j u s t  over a day before beginning his return travel t o  Nepal. 
Since he d i d  not spend h i s  rest and recuperation time in the 
continental United States as contemplated, he may be reimbursed 
only for the constructive cost of travel to Hong Kong, the des- 
ignated relief area. John M. Ryan, B-214549, October 5, 1984. 

SUBCHAPTER I1 - OTHER SPECIAL CLASSES 
D. Witnesses (other than Government employees testifying in 
their official capacities) ( 1 3 - 2 1 )  

Separated Government Employee (NEW) 

An individual who was separated through a reduction-in-force 
prior to the expiration of her term appointment in March 1982 ,  
appealed the separation in hearings before t h e  Merit Systems 
Protection Board in May 1 9 8 2 .  The appellant prevailed, was 
awarded backpay for the unexpired period of her appointment, and 
now claims travel expenses for her attendance at the hearings. 
The appellant may not be allowed travel expenses authorized for 
a Government employee under 5 U.S.C.  §$  5702 and 5704 ,  since she 
traveled to the hearings after the expiration of her term ap- 
pointment. Furthermore, she is not eligible for travel expenses 
payable to non-employee witnesses under 5 U.S.C. S 5703, since 
she was a par ty  to the proceeding, Gracie Mittelsted, 3 - 2 1 2 2 9 2 ,  
October 12, 1984. 

* U.S. GOVERNMENT PRINTING OFFICE: 1'985-478-395 
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CHAPTER 1 

INTRODUCTION 

A .  RELOCATION EXPENSES UNDER 5 U,S.c. 5s 5721-5733 

S t a t u t o r y  a u t h o r i t y  ( 1  -1 ) 

S e c t i o n  1 2 0  of P u b l i c  L a w  98-473, O c t o b e r  1 2 ,  1984,  98  s t a t .  
1839,  1968,  made s e v e r a l  c h a n g e s  t o  t h e  p r o v i s i o n s  g o v e r n i n g  
r e l o c a t i o n  a l l o w a n c e s .  

1 .  Amended 5 U.S.C.  S 5 7 2 3 ( a ) ( l ) ( C )  t o  e l i m i n a t e  t h e  
S e n a t e  c o n f i r m a t i o n  r e q u i r e m e n t  for P r e s i d e n t i a l  
a p p o i n t e e s .  

2. Amended 5 U . S . C .  5 5724b t o  permit r e imbursemen t  of 
" s u h s t a n c i a l l y  a l l "  income t a x e s ,  i n c l u d i n g  " local"  
income t a x e s  r e q u i r e d  t o  be p a i d  by t h e  employee and 
spouse on r e l o c a t i o n  e x p e n s e  r e imbursemen t  amounts .  

3. Amended 5 U.S.C. 5724c  t o  permit  t h e  P r e s i d e n t  t o  
r e g u l a t e  r e l o c a t i o n  s e r v i c e  c o n t r a c t s  b y  E x e c u t i v e  
order. 

EmDlovees covered 

C o n s u l t a n t  i n  manpower s h o r t a g e  p o s i t i o n  (1-5)  ( N e w )  

Where a n  i n d i v i d u a l  c o n s u l t a n t ' s  s e r v i c e s  were e s t a b l i s h e d  
a s  a n  employer-employee r e l a t i o n s h i p  w i t h  t h e  Government 
r a t h e r  t h a n  a n  i n d e p e n d e n t  c o n t r a c t o r  r e l a t i o n s h i p ,  h i s  
e n t i t l e m e n t  t o  t r a v e l  and r e l o c a t i o n  e x p e n s e s  is t h a t  of 
a Government employee .  Where t h e  c o n s u l t a n t  was a p p a r e n t l y  
employed i n  a manoower s h o r t a g e  p o s i t i o n ,  h e  may be a l l o w e d  
r e i m b u r s e m e n t  u n d e r  5 U.S.C, 5 5 7 2 3  f o r  h i s  t r a v e l  e x p e n s e s  
and for t h e  t r a n s p o r t a t i o n  of h i s  h o u s e h o l d  q o o d s  and 
d e p e n d e n t s  f rom h i s  r e s i d e n c e  a t  t h e  t i m e  of h i s  i n i t i a l  
employment t o  h i s  d u t y  s t a t i o n ,  h u t  n o t  fo r  r e t u r n  t o  h i s  
r e s i d e n c e  upon c o m p l e t i o n  of t h e  c o n t r a c t .  Lynn F r a n c i s  
J o n e s ,  6 3  C o m p .  Gen, 507 ( 1 9 8 4 ) .  

Employees n o t  c o v e r e d  

P r e s i d e n t i a l  a p p o i n t e e  ( 1-8 ) (New) 

The Chairman of t h e  N a t i o n a l  C r e d i t  Union A d m i n i s t r a t i o n  
( N C U A )  was r e i m b u r s e d  f o r  r e l o c a t i o n  e x p e n s e s  h e  i n c u r r e d  
f o l l o w i n q  h i s  a p o o i n t m e n t  t o  t h a t  p o s i t i o n  i n  1981.  P r i o r  
d e c i s i o n  t h a t  Chairman was n o t  e n t i t l e d  t o  s u c h  e x p e n s e s  is  
a f f i r m e d  because: ( 1  ) a t  t h e  time of t h e  C h a i r m a n ' s  
a p p o i n t m e n t ,  t h e r e  was no  a u t h o r i t y  i n  5 U.S .C .  C h a p t e r  5 7 ,  
S u b c h a p t e r  11, for payment o f  r e l o c a t i o n  e x p e n s e s  t o  Pres i -  
d e n t i a l  a p p o i n t e e s ;  ( 2 )  t h e  N C U A ' s  o p e r a t i n g  fund  c o n s t i -  
t u t e s  an  a p p r o p r i a t e d  f u n d ,  s u b j e c t  t o  s t a t u t o r y  restric- 
t i o n s  on  t h e  u s e  of s u c h  f u n d s ;  ( 3 )  it i s  n o t  m a t e r i a l  t h a t  
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the NCUA's Central Liquidity Facility (CLF) reimbursed NCUA 
for the Chairman's relocation expenses, since the Chairman 
is an employee  of NCUA, not CLF; and ( 4 )  the Government can- 
not be bound by erroneous advice provided to the Chairman by 
NCUA o f f i c i a l s .  Edgar T. Callahan, 6 3  Cornp. Gen. 3 1  (1983), 
affirmed on reconsideration, B-210657,  May 25, 1984.  

Reemployment more than o n e  year after R I F  ( 1 - 8 )  (New) 

Employee voluntarily resigned after being notified that he 
was to be separated in a reduction-in-force ( R I F ) ,  Approxi- 
mately 15 months later h e  was reemployed by a different 
agency in a different location. S i n c e  he did not meet 
statutory requirement of 5 U.S.C. s 5724a(c) ( 1 9 8 2 )  that h e  
be reemployed within 1 year of separation for eligibility 
purposes following a RIF, he may not be reimbursed his relo- 

cial can waive or modify statutorily imposed 1-year l i m i t .  
Jay L. Haas, B-215154, November 29, 1984, 

$ 

t 
cation expenses. Neither agency regulation nor agency offi- L 

Employee of a nonappropriated fund activity ( 1 - 8 )  (New) 

Relocation expenses f o r  changing duty stations are reimburs- 
ab le  only if t h e  receiving and losing agencies meet the 
definition of "agency" under 5 U.S.C. s 5721(1). Since a 
nonappropriated fund activity is not such an "agency," its 
employee is not entitled to relocation expenses upon trans- 
fer to a civilian position with the U . S .  Army. John E. 
Seagriff, B-215398, October 3 0 ,  1984,  

G. RETURN TO UNITED STATES FOR SEPARATION (1-14) (New) 

An employee stationed in P u e r t o  Rico was authorized to make an 
early return to h i s  home in the United States for  retirement. 
H i s  travel authorization erroneously authorized him to incur 
relocation expenses. Employee seeks reimbursement under 
5 U . S . C .  S 5724 and s 5724a.  The claim is denied. T h o s e  provi- 
sions apply only to employees  who are transferred between duty 
stations to perform permanent duty at new station. Travel r i g h t s  
of employees returning to continental United States f o r  retire- 
ment or separation are governed by 5 U.S.C. § 5722,  and FTR, 
para. 2-1.5g(2)(b), which do not permit reimbursement of anv  of 
the expense items claimed. 
1984. 

Arnold Krochmal, B-2 13730,  Aprii 17 I 

1-2 



RELOCATION, Supp. 1985 

CHAPTER 2 

GENERAL CONDITIONS AND REQUIREMENTS 

A .  GENERAL REQUIREMENTS 

E f f e c t i v e  d a t e  of t r a n s f e r  o r  appoin tment  

Approved r e p o r t i n g  da te  d e l a y  ( 2 - 7 )  ( N e w )  

An employee ' s  permanent  change -o f - s t a t ion  t r a v e l  o r d e r s  
d e s i g n a t e d  his r e p o r t i n g  d a t e  a t  h i s  new d u t y  s t a t i o n  as "on 
o r  abou t  September 2 6 ,  1982," b u t  t h e  employee de layed  
r e p o r t i n g  u n t i l  October 4,  1982,  because he w a s  a u t h o r i z e d  
a n n u a l  l e a v e .  H e  is e n t i t l e d  t o  i n c r e a s e d  r e l o c a t i o n  bene- 
f i t s  e f f e c t i v e  f o r  employees who r e p o r t  t o  t h e i r  new d u t y  
s t a t i o n s  on or a f t e r  October  I ,  1982,  s i n c e  t h e  ac tua l  
r a t h e r  t h a n  d e s i g n a t e d  r e p o r t i n g  d a t e  gove rns  e n t i t l e m e n t  t o  
b e n e f i t s .  Dan ie l  Dorris, B-213697, A p r i l  16 ,  1984. 

B .  TRANSFER 

Overseas  t r a n s f e r  

Res idency  d e t e r m i n a t i o n  a u t h o r i t y  ( 2 - 2 9 )  (New) 

An employee who was l o c a l l y  h i r e d  f o r  a posi t ion i n  P u e r t o  
R i c o  w i t h  HUD a f t e r  hav ing  s e r v e d  5 months w i t h  IRS i n  
P u e r t o  Rico claims e n t i t l e m e n t  t o  renewal  agreement  t r a v e l  
under  5 U.S.C. S 5 7 2 8 ( a ) ,  c l a i m i n g  t h a t  h i s  p l a c e  of ac tua l  
r e s i d e n c e  i s  N e w  J e r s e y  w h e r e  h e  had l i v e d  p r i o r  to  h i s  
t r a n s f e r  t o  P u e r t o  Rico w i t h  t h e  IRS. Based on i n f o r m a t i o n  
e v i d e n c i n q  h i s  i n t e n t  t o  re locate  t o  P u e r t o  R i c o  on a per- 
manent basis ,  HUD p r o p e r l y  de t e rmined  t h a t  t h e  employee 's  
r e s i d e n c e  a t  t h e  t i n e  of h i s  appoin tment  was P u e r t o  R i c o .  
Prior r e s i d e n c y  d e t e r m i n a t i o n  made by IRS would n o t  be bind-  
i n g  on HUD. Miquel Caban, 63  C o m p .  Gen. 563 ( 1 9 8 4 ) .  

D .  RENEWAL AGREEMENT TRAVEL 

F u l f i l l i n g  e l i g i b i l i t y  r e q u i r e m e n t s  ( 2 - 3 9 )  

An employee who e x e c u t e d  an  agreement  t o  r e m a i n  with I R S  i n  
P u e r t o  R i c o  f o r  2 4  months b u t  who o b t a i n e d  an appoin tment  i n  
P u e r t o  R i c o  w i t h  HUD o n l y  5 mon ths  l a t e r ,  d i d  n o t  s a t i s f y  
t h e  terms of h i s  o r i g i n a l  agreement  by remain ing  w i t h  HUD 
for  an a d d i t i o n a l  19 months.  An aqency may require  an 
an employee t o  s a t i s f y  an  agreement  t o  remain i n  t h e  s e r v i c e  
of t h a t  p a r t i c u l a r  aqency a t  a d e s i q n a t e d  o v e r s e a s  post of 

E 
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d u t y  for a s p e c i f i e d  p e r i o d  as  a c o n d i t i o n  of r e t u r n  
t r a v e l .  M i q u e l  Caban, 6 3  Comp. Gen. 563 ( 1 9 8 4 ) .  

Comple t ion  of t o u r  of duty (2-39) 

An employee who had been s t a t i o n e d  i n  Mont rea l ,  Canada, €or 
2 years a g r e e d  t o  s e r v e  t h e r e  f o r  an  a d d i t i o n a l  2-year  per- 
iod and per formed renewal  agreement  t r a v e l  under  5 U.S,C. 
s 5728 ( 1 9 8 2 ) .  A f t e r  r e t u r n i n g  t o  t h a t  d u t y  s t a t i o n  i n  
Montrea l  for a p p r o x i m a t e l y  18 months,  t h e  employee trans- 
f e r r e d  t o  a p o s i t i o n  i n  t h e  Uni ted  S t a t e s .  Althouqh t h e  
employee d i d  n o t  complete t h e  agreed period o f  overseas 
s e r v i c e ,  s h e  may r e t a i n  renewal agreement  t r a v e l  expense 
re imbursement  s i n c e  she s e r v e d  for  more t h a n  1 y e a r  under  
the new agreement .  V i r g i n i a  M. B o r z e l l e r e ,  B-214066, 
J u n e  1 7 ,  1984. 

I 
I 
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CHAPTER 3 

TRAVEL OF EMPLOYEE AND IMMEDIATE FAMILY 

G.  PER DIEM 

Travel by POV 

V e h i c l e  breakdown (3-27) (New) 

Employee who pe r fo rmed  t r a v e l  i n c i d e n t  t o  t r a n s f e r  of d u t y  
s t a t i o n  was d e l a y e d  by breakdown of a u t o m o b i l e .  Employee 
may be a l l o w e d  per d iem and  t r a v e l t i m e  €or p e r i o d  of d e l a y  
s i n c e ,  d u r i n g  t h e  e n t i r e  t r i p ,  he a v e r a g e d  more t h a n  t h e  
d a i l y  minimum d r i v i n g  d i s t a n c e  s p e c i f i e d  in FTR, p a r a .  
2-2.3d(2), FPMR 101-7 (May 1973), as amended, and a r r i v e d  a t  
new duty s t a t i o n  w i t h i n  t i m e  a u t h o r i z e d .  However, per diem 
e n t i t l e m e n t  i s  s u b j e c t  t o  r e d u c t i o n  s i n c e  employee  r e s i d e d  
w i t h  r e l a t i v e s  d u r i n g  p e r i o d  of d e l a y ,  unless h e  c a n  show 
t h a t  h i s  r e l a t i v e s  i n c u r r e d  a d d i t i o n a l  e x p e n s e s  a s  a r e su l t  
of h i s  s t a y .  R i c h a r d  Coon, B-194880,  J a n u a r y  9 ,  1 9 8 0 ,  
o v e r r u l e d  i n  p a r t  by Oscar H a l l ,  B-212837, March 26, 1984. 

Per d iem e x t e n d e d  

J u s t i f i a b l e  d e l a y  (3-29) 

An employee  who  is  d e l a y e d  by a breakdown of h i s  a u t o m o b i l e  
en r o u t e  t o  a new d u t y  s t a t i o n  may be a l lowed t r a v e l  t i m e  
and be reimbursed for  an  a d d i t i o n a l  d a y  of per diem where 
t h e  agency  de te rmines  t h a t  t h e  r e a s o n  for  d e l a y  was beyond 
t h e  e m p l o y e e ' s  c o n t r o l  a n d  a c c e p t a b l e  t o  t h e  agency .  Thomas 
S. Swan, J r . ,  B-215305, December 2 6 ,  1984 ( 6 4  Comp. Gen. ) - 

I .  FRAUDULENT TRAVEL VOUCHERS (3-33) ( N e w )  

Where t h e  employee  d e l i b e r a t e l y  mi s s t a t ed  h i s  pe r  diem e x p e n s e s  
by i n c l u d i n g  b o t h  h i s  own s u b s i s t e n c e  e x p e n s e s  ( w h i c h  wou ld  be 
r e i m b u r s a b l e )  and h i s  w i f e ' s  a l l e g e d  s u b s i s t e n c e  e x p e n s e s  w h e r e  
there  i s  n o  e v i d e n c e  t h a t  s h e  performed a n y  t r a v e l ,  per diem f o r  
those days  must  be e n t i r e l y  d i s a l l o w e d .  F r a u d u l e n t  T r a v e l  
Vouchers, B - 2 0 4 2 9 5 ,  August 27, 1984. 

j 
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CHAPTER 4 

MISCELLANEOUS EXPENSES 

F. DETERMINING AMOUNT OF REIMBURSEMENT 

Reimbursement of minimum allowance 

Requirement that expense be incurred 

IPA assignments ( 4 - 7 )  (New) 

Employee who returned with his family to permanent duty 
station following an IPA assignment, claims a $200 miscel- 
laneous expense allowance. The provisions of 5 U.S.C. 
S 3375(a)(5) (Supp. I11 1979) ,  added by the Civil Service 
Reform Act of 1978, specifically authorizes reimbursement 
for miscellaneous expenses incurred in connection with IPA 
assignments if the employee's change of station involves 
movement of household goods. Since the employee shipped 
household goods, he may be allowed a $200 miscellaneous 
expense allowance as provided under FTR, para. 2-3.3a. 
F. Leroy Walser, B-211295, March 26, 1984 .  

G. REIMBURSABLE EXPENSES 

Postal expense ( 4 - 1 4 )  (New) 

Postage for correspondence with realtors incident to a 
PCS transfer is a reimbursable miscellaneous expense. Also, 
postage expense for notifying subscription publishers, financial 
institutions, and the like, of change of address now may be 
allowed as a reimbursable miscellaneous expense since such costs  ~~ . .  

are inherent in a change of residence. 
€3-183789, January 2 3 ,  1976, overruled by John J. Jennings, 

Gregory J. Cavanagh, 

6 3  Comp. Gen. 6 0 3  ( 1 9 8 4 ) .  

H. NONREIMBURSABLE EXPENSES 

Mobile home related exDenses 

Rent ( 4 - 2 1 )  

Prior to a PCS transfer, an employee purchased a mobile home 
to be used as his residence at old station. The purchase 
was covered by a promissory note and installment loan con- 
tract. Under its terms, title remained in seller until note 
was paid, the mobile home would remain in trailer park until 
note was paid, and purchaser would pay monthly space rental 
fee. Employee contends purchase agreement precluded him 
from moving trailer and claims reimbursement for cost  of 
monthly space rental under FTR para. 2-6.2h for months fol- 
lowing transfer. Employee has duty to avoid or minimize 
such expenses, i f  possible. Jeffrey S ,  Kassel, 
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56 C o m p .  Gen. 20 ( 1 9 7 6 ) .  Accord inq  t o  a q r e e m e n t ,  t h e  
b a l a n c e  due on n o t e  could be p r e p a i d  w i t h o u t  penalty. R e c -  
ord does n o t  show that employee made any  a t t e m p t  t o  pay off 
t h e  r e m a i n i n g  b a l a n c e  on t h e  n o t e ,  which would a l l o w  him t o  
move t h e  mobile home, or to take any  o t h e r  act ion t h a t  would 
have m i t i g a t e d  his costs. Therefore, r e i m b u r s e m e n t  is not 

i 

a u t h o r i z e d .  D a n i e l  J .  P r i c e ,  €3-210918, March 2 0 ,  1984.  

Pos ta l  e x p e n s e s  

Postage stamps ( 4 - 2 4 )  

D e c i s i o n  Gregory  J .  Cavanaugh,  6-183789,  J a n u a r y  23"  1976, 
d i s a l l o w i n g  p o s t a g e  s t amp  cost r e imbursemen t  for change  of 
a d d r e s s  no t ices  on  t r a n s f e r s  is o v e r r u l e d .  However, p o s t a q e  
e x p e n s e s  t o  o b t a i n  g e n e r a l  i n f o r m a t i o n  a b o u t  the e n v i r o n s  of 
t h e  new d u t y  s t a t i o n  t o  w h i c h  an employee is b e i n g  trans- 
f e r r e d  may not b e  reimbursed as a m i s c e l l a n e o u s  e x p e n s e ,  
Whi l e  s u c h  i n f o r m a t i o n  may he desirable, t h e  e x p e n s e  of 
obtaining it is  n o t  a n  i n h e r e n t  pa r t  o f . t h e  move. 
J e n n i n q s ,  6 3  Comp.  Gen. 603I1984). 

J o h n  J. 
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CHAPTER 5 

TRAVEL TO SEEK R E S I D E N C E  QUARTERS 

C . PROCEDURAL REQUIREMENTS 

Aqreement  t o  t r a n s f e r  

R e f u s a l  t o  t r a n s f e r  (5 -3 )  

E .  

Employee d e c l i n e d  t r a n s f e r  a f t e r  h o u s e - h u n t i n g  t r i p ,  
c o n t e n d i n g  t h a t  he  c o u l d  n o t  f i n d  s u i t a b l e  and  a f f o r d a b l e  
h o u s i n g  a t  new d u t y  s t a t i o n .  If r e a s o n  f o r  d e c l i n a t i o n  was 
acceptable  t o  a g e n c y ,  GAO w i l l  n o t  ob jec t  t o  a g e n c y ' s  
payment  of e x p e n s e s  of h o u s e - h u n t i n g  t r i p .  However, w h e t h e r  
or n o t  r e a s o n  meets t h i s  tes t  is p r i m a r i l y  f o r  d e t e r m i n a t i o n  
by a q e n c y ,  and GAO w i l l  n o t  d i s t u r b  a q e n c y ' s  d e c i s i o n  u n l e s s  
i t  is c l e a r l y  e r r o n e o u s ,  a r b i t r a r y ,  or c a p r i c i o u s .  Murre1 
C. Hoaqe, 6 3  Comp. Gen. 187 ( f 9 8 4 ) .  

NATURE O F  T R I P  

Round t r i p  

G. 

I n t e r i m  r e p o r t i n g  for duty ( 5 - 9 )  ( N e w )  

An employee  was a u t h o r i z e d  a h o u s e - h u n t i n q  t r i p  to  f a c i l i -  
t a t e  a pe rmanen t  change  o f  s t a t i o n .  FTR, para,  2-4.la 
p r o v i d e s  t h a t  an  e m p l o y e e ' s  round t r i p  for  h o u s e - h u n t i n g ,  
"must  be a c c o m p l i s h e d  p r io r  t o  h i s / h e r  r e p o r t i n g  t o  t h e  new 
o f f i c i a l  s t a t i o n . "  S i n c e  t h e  employee  r e p o r t e d  for d u t y  
b e f o r e  c o m p l e t i n g  t h e  h o u s e - h u n t i n g  t r i p ,  s h e  must  r e p a y  
c e r t a i n  mon ies  advanced  t o  h e r  for t h e  t r i p .  T h a t  s h e  
reported for  d u t y  o n l y  t o  w a i t  f o r  h e r  r e l o c a t i o n  check t o  
a r r i v e  does n o t  a f fec t  t h e  a p p l i c a t i o n  of t h e  r e g u l a t i o n .  
S h e r y l  Templeman, R-21226 1 ,  F e b r u a r y  6 ,  1984. 

REIMBURSABLE EXPENSES 

Per  d iem 

N o  r e t u r n  t r a v e l  (5 -13)  ( N e w )  

An employee  was a u t h o r i z e d  a n  a d v a n c e  h o u s e - h u n t i n g  t r i p .  
where r e t u r n  t r a v e l  is n o t  pe r fo rmed  before t h e  employee  
reports f o r  d u t y ,  t h e  t r a v e l  a c t u a l l y  p e r f o r m e d  is r e g a r d e d  
a s  t h e  e m p l o y e e ' s  PCS t r a v e l  and is r e i m b u r s a b l e  on t h a t  
b a s i s .  However, h o u s e - h u n t i n g  per d iem would be p a y a b l e  f o r  
t h e  d a y s  s p e n t  s e e k i n q  pe rmanen t  q u a r t e r s  i n  a d v a n c e  of 
r e p o r t i n g  f o r  d u t y ,  n o t  to e x c e e d  h o u s e - h u n t i n g  d a y s  
a c t u a l l y  a u t h o r i z e d .  Gary E .  P i k e ,  B-209727, July 1 2 ,  1983;  
and Hua i  Su, B-215701, December 3, 1984. 
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CHAPTER 6 

E .  OCCUPANCY OF TEMPORARY QUARTERS 

What c o n s t i t u t e s  t e m p o r a r y  q u a r t e r s  

Q u a r t e r s  t h a t  are n o t  t e m p o r a r y  

Occusancv  of r e s i d e n c e  a t  new s t a t i o n  

L e a s e d  q u a r t e r s  (6 -24  1 ( N e w )  

A t r a n s f e r r e d  employee  r e n t e d  an  a p a r t m e n t  a t  h i s  new 
d u t y  s t a t i o n  u n d e r  a 1-year lease w i t h  p l a n s  t o  buy a 
r e s i d e n c e  a t  the end  of t h e  lease term and when a h o u s e  
he owns i s  so ld .  The e m p l o y e e ' s  claim f o r  t e m p o r a r y  
q u a r t e r s  s u b s i s t e n c e  e x p e n s e s  f o r  t h e  f i r s t  30 d a y s  he  
o c c u p i e d  t h e  a p a r t m e n t  may n o t  be p a i d .  H i s  e x e c u t i o n  
of a 1-year lease i n d i c a t e s  an  i n i t i a l  i n t e n t  t o  occupy  
t h e  a p a r t m e n t  on  o t h e r  t h a n  a t e m p o r a r y  basis ,  H i s  
i n t e n t  t o  p u r c h a s e  a home a t  some t i m e  i n  t h e  f u t u r e  
does  n o t  c h a n g e  t h e  n o n t e m p o r a r y  character of h i s  
i n i t i a l  o c c u p a n c y  so as t o  permit r e i m b u r s e m e n t  of t e m -  
porary q u a r t e r s  s u b s i s t e n c e  e x p e n s e s  u n d e r  t h e  r u l e  
s ta ted  i n  FTR, para .  2 - 5 . 2 ~ .  Johnny  M. J o n e s ,  
6 3  Comp. Gen. 5 3 1 ( 1 9 8 4 ) .  

F. TIME LIMITATIONS 

T i m e  t o  b e g i n  o c c u p a n c y  

S t a y i n g  w i t h  f r i e n d s  or r e l a t i v e s  de l ay  (6-25)  ( N e w )  

The F e d e r a l  T r a v e l  R e g u l a t i o n s  r e q u i r e  t h a t  i n  o r d e r  t o  
q u a l i f y  for e x p e n s e  r e i m b u r s e m e n t ,  o c c u p a n c y  of t e m p o r a r y  
q u a r t e r s  must  beg in  no l a t e r  t h a n  30 days  a f t e r  t h e  employee  
reports t o  h i s  new d u t y  s t a t i o n  or  n o t  l a t e r  t h a n  30 d a y s  
from t h e  da t e  t h e  f a m i l y  v a c a t e s  t h e  r e s i d e n c e  a t  t h e  o ld  
d u t y  s t a t i o n .  A t r a n s f e r r e d  employee  who t i m e l y  v a c a t e d  h i s  
r e s i d e n c e  a t  h i s  o ld  s t a t i o n ,  but who s t a y e d  w i t h  f r i e n d s  
f o r  more t h a n  3 0  d a y s  a f t e r  h e  and h i s  f a m i l y  t r a v e l e d  t o  
t h e  new s t a t i o n  may n o t  b e  r e i m b u r s e d  for  t e m p o r a r y  q u a r t e r s  
and  s u b s i s t e n c e  e x p e n s e s  i n c u r r e d  when t h e y  s t a y e d  i n  a 
motel a f t e r  t i m e  t o  q u a l i f y  had  e x p i r e d .  Mark W. S p a u l d i n g ,  
B-2t4757, September 5 ,  1984.  

Running  the period of occupancy 

Runs c o n c u r r e n t l y  for  employee and  f a m i l y  ( 6 - 2 7 )  

An employee ,  p u r s u a n t  t o  a PCS t r a n s f e r ,  r e p o r t e d  for d u t y  
on F e b r u a r y  8 ,  1983. He was p a i d  t e m p o r a r y  q u a r t e r s  
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H, 

s u b s i s t e n c e  e x p e n s e s  f o r  h i m s e l f  for t h e  p e r i o d  F e b r u a r y  
8-26,  1983. F a m i l y  members a r r i v e d  a t  t h e  new s t a t i o n  on  
June  2 6 ,  1983, and  r ema ined  i n  t e m p o r a r y  q u a r t e r s  u n t i l  July 
6 ,  1983. The e m p l o y e e ' s  claim f o r  s u b s i s t e n c e  e x p e n s e s  for 
h i m s e l f  and h i s  f a m i l y  d u r i n q  t h e  s e c o n d  p e r i o d ,  i n  a d d i t i o n  
t o  t h a t  c l a i m e d  f o r  t h e  f i r s t  per iod ,  is n o t  allowed, 
E n t i t l e m e n t  to  t e m p o r a r y  q u a r t e r s  s u b s i s t e n c e  e x p e n s e s  u n d e r  
C h a p t e r  2 ,  P a r t  5 of t h e  FTR, is for  a c o n s e c u t i v e  day 
per iod o n l y ,  n o t  t o  e x c e e d  30 d a y s ,  and r u n s  c o n c u r r e n t l y  
f o r  a l l  f a m i l y  members. However, u n d e r  FTR, para. 2 - 5 . 2 ( e ) ,  
t h e  period of t e m p o r a r y  q u a r t e r s  may be d e f e r r e d  u n t i l  t h e  
f a m i l y  members a r r i v e  a t  t h e  new s t a t i o n .  T h e r e f o r e ,  t h e  
employee  h a s  t h e  o p t i o n  of c l a i m i n g  e i t h e r  t h e  ear l ie r  
p e r i o d  or t h e  l a t e r  p e r i o d ,  w h i c h e v e r  p r o v i d e s  t h e  g r e a t e r  
b e n e f i t .  Huai  S u ,  B-215701, December 3, 1 9 8 4 .  

P e r i o d  i n t e r r u D t e d  

Approved s i c k  l e a v e  ( 6 - 3 0 )  ( N e w )  

An i n j u r e d  employee  on  s i c k  l e a v e  was t r a n s f e r r e d  t o  D a l l a s ,  
Texas .  On a r r i v a l  i n  Dallas h e  r e p o r t e d  by t e l e p h o n e  t o  h i s  
s u p e r v i s o r  and was o f f i c i a l l y  e n t e r e d  o n  d u t y  on J a n u a r y  17, 
1983,  w i t h o u t  p h y s i c a l l y  a p p e a r i n g  a t  t h e  o f f i c e .  F o l l o w i n g  
s u r q e r y  and r e c u p e r a t i o n ,  h e  r e p o r t e d  for d u t y  on March 7, 
1983.  H e  claims t e m p o r a r y  q u a r t e r s  e x p e n s e s  f o r  January 11 
t h r o u g h  1 4  and  March 6 through 26 ,  1983. The claim is 
a l l o w e d .  Whi l e  t h a t  i n t e r r u p t i o n  of t e m p o r a r y  q u a r t e r s  
o c c u p a n c y  d i d  n o t  i n v o l v e  " o f f i c i a l  n e c e s s i t y "  as t h a t  term 
is used  i n  FTR, p a r a .  2-5.2a,  i t  i s  a proper b a s i s  t o  permit  
e x t e n s i o n  of t h e  30  c o n s e c u t i v e  days s i n c e  t h e  period o f  
s u r g e r y  and r e c u p e r a t i o n  was c o v e r e d  by  approved s i c k  
l e a v e .  Bobby L .  Cook, 63 Comp. Gen. 2 2 2 ( 1 9 8 4 ) .  

REIMBURSABLE EXPENSES 

E v i d e n c e  of l o d s i n s  e x n e n s e s  

Requ i remen t  f o r  receipts 

S t a y i n g  w i t h  friends or r e l a t i v e s  (6-34) ( N e w )  

A t r a n s f e r r e d  employee claims e n t i t l e m e n t  t o  l o d g i n g  and 
s u b s i s t e n c e  e x p e n s e  r e i m b u r s e m e n t  a t  h i s  new d u t y  s t a t i o n  
w h i l e  o c c u p y i n g  t e m p o r a r y  q u a r t e r s  p r o v i d e d  by a r e l a t i v e .  
The claim was a d m i n i s t r a t i v e l y  d i s a l l o w e d  o n  t h e  basis of 
i n s u f f i c i e n t  i n f o r m a t i o n  t o  e s t a b l i s h  t h e  r e a s o n a b l e n e s s  of 
t h e  claimed e x p e n s e s .  The claim is d e n i e d ,  but on o t h e r  
g r o u n d s .  W h i l e  r e a s o n a b l e n e s s  of e x p e n s e s  is always i n  
i s s u e ,  u n d e r  FTR, p a r a .  2 - 5 . 4 ( b ) ,  proof t h a t  t h e  e x p e n s e s  
were i n c u r r e d  is also r e q u i r e d .  Where a receipt g i v e n  by a 
commercial e s t a b l i s h m e n t  f o r  l o d g i n g  e s t a b l i s h e s  b o t h  pay- 
ment and r e a s o n a b l e n e s s ,  a s t a t e m e n t  from a r e l a t i v e  r e g a r d -  
i n g  t h e  v a l u e  of s imi l a r  l o d g i n q  does n o t .  S i n c e  
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r e i m b u r s e m e n t  i s  based on  t h e  i n c u r r e n c e  of e x p e n s e s  which  
a n  employee is r e q u i r e d  to pay ,  u n l e s s  proof of payment is 
s u b m i t t e d ,  t h e  i s s u e  of r e a s o n a b l e n e s s  w i l l  n o t  be c o n s i d -  
ered. W i l l i a m  J .  T o t h ,  B-215450, December 2 7 ,  1984. 

F r a u d u l e n t  claims (see RELOCATION, Supp. 1984,  pg. 6-2) 

When a n  employee  s u b m i t s  a v o u c h e r  where  p a r t  of t h e  claim is 
b a s e d  o n  f r a u d ,  those items which  a re  based on f r a u d  may be 
d e n i e d .  W i t h  r e g a r d  t o  s u b s i s t e n c e  e x p e n s e s ,  t h e  v o u c h e r  may be 
separated a c c o r d i n g  t o  i n d i v i d u a l  d a y s  w i t h  each day c o n s t i t u t i n g  
a separa te  i t e m  of a c t u a l  s u b s i s t e n c e  e x p e n s e s .  Thus,  e x p e n s e s  
a r e  d e n i e d  for t h o s e  d a y s  for  which an employee submits f r a u d u -  
l e n t  i n f o r m a t i o n ,  w h i l e  claims f o r  e x p e n s e s  on o t h e r  days  which 
are  n o t  t a i n t e d  by  f r a u d  may be p a i d . -  F r a u d u l e n t  T r a v e l  
V o u c h e r s ,  8-204295,  A u g u s t  27,  1984.  

I. COMPUTING REIMBURSEMENT 

D a i l y  r a t e  

H i g h - r a t e  g e o g r a p h i c a l  areas (6-41)  

An emplovee a r q u e s  t h a t  b a s e d  on 1982 amendment to  FTR, 
para.  2 - 5 . 4 ~  r e f e r r i n g  t o  "maximum per d i e m  sa te  p r e s c r i b e d  
f o r  t h e  l o c a l i t y , "  h i s  t e m p o r a r y  quarters s u b s i s t e n c e  
e x p e n s e  r e i m b u r s e m e n t  s h o u l d  be b a s e d  on t h e  h i g h - c o s t  geo- 
g r a p h i c  area ra te  used  when a c t u a l - c o s t s - w h i l e - o n -  
t e m p o r a r y - d u t y  is a u t h o r i z e d ,  r a t h e r  t h a n  t h e  s t a t u t o r y  per 
d iem r a t e .  Al thouqh  t h e  r e g u l a t i o n  c o u l d  be m i s i n t e r p r e t e d ,  
t h e  s t a t u t e  a u t h o r i z i n g  t e m p o r a r y  q u a r t e r s  sets a c e i l i n g  on 
t h e  amount p a y a b l e  by r e f e r e n c e  t o  t h e  maximum per d iem 
r a t e ,  n o t  t h e  a c t u a l  s u b s i s t e n c e  r a t e .  Therefore, reim- 
b u r s e m e n t  of t e m p o r a r y  q u a r t e r s  s u b s i s t e n c e  e x p e n s e  is l i m -  
i t e d  t o  $50 w i t h i n  t h e  c o n t i n e n t a l  U n i t e d  S t a t e s .  P a r a q r a p h  
2 - 5 . 4 ~  h a s  s i n c e  been  chanqed  t o  make t h i s  c l e a r .  
A. Bar tholomew,  8-212967,  May 23, 1984 .  

Stephen- 
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CHAPTER 7 

R E S I D E N C E  TRANSACTION EXPENSES 

SUBCHAPTER I -- ENTITLEYENT 

B. ELIGIBILITY 

Change  of o f f i c i a l  s t a t i o n  

E m p l o y e e s  n o t  e l i g i b l e  

P o s i t i o n  c h a n g e  a t  p e r m a n e n t  s t a t i o n  ( 7 - 5 )  ( N e w )  

An e m p l o y e e ,  t r a n s f e r r e d  f o r  t r a i n i n g  a n d  r e i m b u r s e d  f o r  
t h o s e  e x p e n s e s ,  s u b s e q u e n t l y  c la imed e x p e n s e s  associated 
w i t h  a c h a n g e  of r e s i d e n c e  a t  h i s  p e r m a n e n t  d u t y  s t a t i o n .  
T h e  c l a i m  may n o t  be al lowed.  An employee's e l i g i b i l i t y  for 
r e l o c a t i o n  e x p e n s e s  a u t h o r i z e d  by 5 U . S . C .  5 s  5724  a n d  5 7 2 4 a  
( 1 9 8 2 )  is  c o n d i t i o n e d  o n  e x p e n s e  i n c u r r e n c e  p u r s u a n t  t o  a 
p e r m a n e n t  c h a n g e  o f  s t a t i o n .  T h e  employee was r e a s s i g n e d  t o  
a n o t h e r  p o s i t i o n  a t  t h e  same d u t y  s t a t i o n  a n d ,  t h e r e f o r e ,  
d i d  n o t  u n d e r g o  a c h a n g e  o f  d u t y  s t a t i o n .  A l t h o u g h  a g e n c y  
o f f i c i a l s  a d v i s e d  t h e  employee t h a t  h e  c o u l d  be r e i m b u r s e d  
f o r  e x p e n s e s  i n c u r r e d  i n  a local move, t h e  G o v e r n m e n t  is  n o t  
bound  b y  s u c h  e r r o n e o u s  a c t s  or advice.  S t e p h e n  J. M u s s e r ,  
B-213164,  F e b r u a r y  2 2 ,  1984 .  Compare Edwin  C. H o f f m a n ,  Jr . ,  
E - 2 1 3 0 8 5 ,  J a n u a r y  1 6 ,  1984  o n  pg .  7-2 of t h i s  s u p p l e m e n t .  

C .  PROCEDURAL REQUIREMENTS 

A u t h o r i z a t i o n  

P r e - v a c a n c y  a n n o u n c e m e n t  s a l e  ( 7 - 7 )  ( N e w )  

E m p l o y e e  a n t i c i p a t e d  t r a n s f e r  t o  a new p o s i t i o n  a t  a new 
d u t y  s t a t i o n  a n d  o f f e r e d  h i s  r e s i d e n c e  a t  o l d  d u t y  s t a t i o n  
f o r  s a l e .  T h i s  r e s i d e n c e  was sold b e f o r e  t h e  new p o s i t i o n  
v a c a n c y  w a s  a n n o u n c e d ,  b e f o r e  t h e  employee w a s  s e l ec t ed ,  a n d  
before h e  w a s  f i r s t  d e f i n i t e l y  i n f o r m e d  of t h e  t r a n s f e r .  I n  
the a b s e n c e  of p r e v i o u s l y  e x i s t i n g  a d m i n i s t r a t i v e  i n t e n t  t o  
t r a n s f e r  t h e  employee, t h e  r e a l  e s t a t e  sa les  e x p e n s e s  may 
n o t  be pa id .  George S. McGowan, B-206246,  A u g u s t  2 9 ,  1 9 8 4 .  

P r e - p o s i t i o n  s e l e c t i o n  s a l e  ( 7 - 7 )  ( N e w )  

Employee  e n t e r e d  i n t o  c o n t r a c t  t o  s e l l  h i s  r e s i d e n c e  a n d  
vacated r e s i d e n c e  p r io r  t o  h i s  s e l e c t i o n  for  p o s i t i o n  u n d e r  
compet i t ive  p r o c e d u r e s  a n d  a g e n c y ' s  formal n o t i c e  o f  t r a n s -  
f e r .  T h e  r e a l  e s t a t e  expenses c l a i m e d  may n o t  be  r e i m b u r s e d  
s i n c e  t h e  s a l e  was n o t  i n c i d e n t  t o  h i s  t r a n s f e r ,  a n d  t h e  
h o u s e  f o r  w h i c h  h e  claims r e i m b u r s e m e n t  was n o t  h i s  resi- 
d e n c e  a t  t h e  t i m e  h e  w a s  o f f i c i a l l y  n o t i f i e d  o f  h i s  c h a n g e  
o f  s t a t i o n .  James K .  M a r r o n ,  63 C o m p .  Gen.  2 9 8  ( 1 9 8 4 ) .  
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T r a n s f e r  n o t  approved  or  e f f e c t e d  ( 7 - 7 )  ( N e w )  1 

E. 

An employee was selected for  a p o s i t i o n  away from h i s  d u t y  
s t a t i o n .  I n  a n t i c i p a t i o n  of t r a n s f e r ,  h e  p u t  h i s  r e s i d e n c e  
up  f o r  sa le .  S h o r t l y  t h e r e a f t e r ,  h e  was s e l ec t ed  for t h e  
same p o s i t i o n  a t  h i s  c u r r e n t  d u t y  s t a t i o n .  Employee s e e k s  
reimbursement f o r  cost of s e l l i n q  o ld  and p u r c h a s e  o f  new 
r e s i d e n c e ,  c l a i m i n g  h e  was commited t o  t h e  s a l e  b e f o r e  
a c c e p t a n c e  of t h e  p o s i t i o n  a t  h i s  o ld  s t a t i o n .  Employee's 
claim f o r  r e imbursemen t  is d e n i e d .  A n t i c i p a t o r y  e x p e n s e s  
may n o t  be paid u n l e s s  the t r a n s f e r  i s  a u t h o r i z e d ,  OK ac t -  
u a l l y  approved and e f f e c t e d .  N o  s u c h  a u t h o r i z a t i o n  was ever 
issued, and employee chose t o  r ema in  a t  o l d  duty s t a t i o n  for 
p e r s o n a l  r e a s o n s .  Edwin C .  Hof fman ,  Jr . ,  B-213085, J a n u a r y  
1 6 ,  1934.  

S a l e  prior t o  r e i n s t a t e m e n t  t r a n s f e r  ( 7 - 7 )  ( N e w )  

An a i r  t r a f f i c  c o n t r o l l e r  i n  O h i o  who was selected f o r  a 
h i g h e r  g r a d e  p o s i t i o n  i n  I l l i n o i s ,  was removed from h i s  pos- 
i t i o n  p r i o r  t o  actual t r a n s f e r .  IJpon r e i n s t a t e m e n t  t o  h i s  
former p o s i t i o n  i n  Ohio as a r e s u l t  of a n  MSPB d e c i s i o n  
r e v e r s i n g  h i s  r emova l ,  t h e  employee requests re imbursement  
of real  e s t a t e  e x p e n s e s  i n c u r r e d .  The employee may n o t  
r e c e i v e  r e imbursemen t  f o r  r e a l  e s t a t e  e x p e n s e s  where h e  
e n t e r e d  i n t o  t h e  s a l e s  agreement  t o  s e l l  h i s  home after he 
had  r e c e i v e d  n o t i c e  of h i s  imminent removal. George F. 
Ack ley ,  B-214828, October 1 1 ,  1 9 8 4 .  

SPECIFIC C O N D I T I O N S  OF ENTITLEMENT 

T it 1 e reau i rements 

T i t l e  i n  name of spouse and former husband ( 7 - 1 9 )  (New) 

T r a n s f e r r e d  employee claims re imbursemen t  f o r  e x p e n s e s  
i n c u r r e d  i n c i d e n t  t o  t h e  s a l e  o f  a r e s i d e n c e  a t  h i s  o l d  duty 
s t a t i o n .  T i t l e  t o  t h a t  r e s i d e n c e  was i n  t h e  name -of employ- 
e e ' s  w i f e  and former h u s b a n d ,  b u t  employee and h i s  w i f e  re- 
s i d e d  i n  t h e  h o u s e  and  s h e  r e c e i v e d  a l l  of t h e  proceeds of 
t h e  s a l e .  Employee may be re imbursed  f u r  t h e  e x p e n s e s  of 
sale to  t h e  e x t e n t  of h i s  w i f e ' s  t i t l e  i n t e r e s t  i n  t h e  res- 
i d e n c e ,  i n  t h i s  case SO p e r c e n t .  Ferrel  G .  Camp, B-213861, 
May 21, 1 9 8 4 .  
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S e t t l e m e n t  d a t e  l i m i t a t i o n  

E q u i t a b l e  t i t l e  r e f i n a n c i n g  ( 7 - 2 6 )  ( N e w )  

A n  e m p l o y e e  p u r c h a s e d  a r e s i d e n c e  a t  h i s  new d u t y  s t a t i o n  
t h r o u g h  a r e a l  e s t a t e  i n s t a l l m e n t  c o n t r a c t  u n d e r  w h i c h  h e  
o b t a i n e d  e q u i t a b l e  t i t l e  u p o n  t h e  e x e c u t i o n  of t h e  c o n t r a c t .  
H e  may be r e i m b u r s e d  f o r  a d d i t i o n a l  e x p e n s e s  associated w i t h  
r e f i n a n c i n g  t h e  c o n t r a c t  p a i d  w i t h i n  1 yea r  of t h e  t r a n s -  
f e r .  J o h n  W. P i t t s ,  B - 2 1 5 0 1 2 ,  December 4 ,  1984.  

P r o  r a t a  r e i m b u r s e m e n t  r u l e  ( 7 - 2 8 )  

F l a t  f e e  r ea l  e s t a t e  e x p e n s e s  ( N e w )  

Where e m p l o y e e  s e l l s  a t w o - f a m i l y  h o u s e  i n c i d e n t  t o  a 
t r a n s f e r , o t h e r w i s e  a l lowable r e a l  e s t a t e  e x p e n s e s  w h i c h  
are based on a f l a t  f e e ,  w i t h o u t  r e g a r d  t o  p u r c h a s e  
p r ice ,  s h o u l d ,  i f  r e a s o n a b l e ,  be r e i m b u r s e d  i n  f u l l .  
D i k r a n  H a z i r j i a n ,  €3-213385, March 2 3 ,  1 9 8 4 .  

Use of l a n d  ( N e w )  

Where  e m p l o y e e  s e l l s  a t w o - f a m i l y  h o u s e  i n c i d e n t  t o  a 
t r a n s f e r  a n d  both s e c t i o n s  a re  i d e n t i c a l  i n  area b u t  o n l y  
t h e  employee had u s e  of t h e  l a n d ,  otherwise a l lowable  r e a l  
e s t a t e  e x p e n s e s  w h i c h  a r e  based upon t h e  s a l e  p r i c e  of t h e  
h o u s e  may be r e i m b u r s e d  t o  t h e  e m p l o y e e  o n  a pro r a t a  basis  
c a l c u l a t e d  i n  accordance w i t h  a f o r m u l a  based o n  a l l o c a t i o n  
of t h e  t o t a l  l a n d  v a l u e  t o  t h e  e m p l o y e e ' s  r e s i d e n c e  a r ea .  
D i k r a n  Hazirjian, B-213385,  March  2 3 ,  1 9 8 4 .  

M u l t i p l e  o c c u p a n c y  - P r o  r a t i o n  

A t r a n s f e r r e d  e m p l o y e e  p u r c h a s e d  a s  a r e s i d e n c e  a t  his 
new s t a t i o n  a s t r u c t u r e  b e i n g  e x t e n s i v e l y  r e n o v a t e d .  The  
employee i s  o c c u p y i n g  t h e  s e c o n d  a n d  t h i r d  f l o o r s  as h i s  
r e s i d e n c e ,  r e s e r v i n g  t h e  f i r s t  f l o o r  f o r  t e n a n t  o c c u p a n c y ,  
a commercial v e n t u r e .  U n d e r  FTR para .  2 - 6 . ? € ,  e x p e n s e s  o f  
r e s i d e n c e  p u r c h a s e  s h a l l  be pro ra t ed  f o r  m u l t i p l e  o c c u p a n c y  
d w e l l i n g s  w h i c h  a r e  o n l y  p a r t i a l l y  o c c u p i e d  by t h e  e m p l o y e e .  
S i n c e  employee was not o c c u p y i n g  o n e - t h i r d  of t h e  s t r u c t u r e ,  
e x p e n s e s  r e l a t ed  t o  r e s i d e n c e  purchase w h i c h  w o u l d  be o t h e r -  
w i s e  r e i m b u r s a b l e  t o  h i m  a r e  t o  be r e d u c e d  by o n e - t h i r d .  
J .  D a i n  Maddox,  €3-214164, J u l y  g r  1 9 8 4 .  
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SUBCHAPTER I1 -- REIMBURSABLE EXPENSES 

A .  REAL ESTATE BROKER'S COMMISSIONS 

G e n e r a l l y  

Commiss ion  p a i d  a s  p u r c h a s e r  ( 7 - 3 4 )  

A t r a n s f e r r e d  employee p u r c h a s e d  a l o t  s u i t a b l e  f o r  
r e s i d e n c e  c o n s t r u c t i o n  n e a r  his new d u t y  s t a t i o n .  H i s  claim 
for r e i m b u r s e m e n t  of a broker's c o m m i s s i o n  f o r  f i n d i n g  t h e  
l o t  i s  d e n i e d  s i n c e  FTR, para. 2-6.2a s p e c i f i c a l l y  p r o h i b i t s  
such c o m m i s s i o n  i n  c o n n e c t i o n  w i t h  t h e  p u r c h a s e  of a home. 
A l t h o u g h  the c o m m i s s i o n  r e i m b u r s e m e n t  p r o h i b i t i o n  i n  FTR, 
para. 2-6 .2a  s p e c i f i c a l l y  r e l a t e s  to  p u r c h a s e  of a home, by 
i m p l i c a t i o n  i t  i n c l u d e s  the l o t  o n  w h i c h  the  home is t o  be 
s i t u a t e d .  Edmund J .  Koenke, 8-214362 ,  A u g u s t  7, 1984. 

Commiss ion  paid  a s  sel ler  (7-34) 

Employee claims r e i m b u r s e m e n t  of rea l  e s t a t e  e x p e n s e s  f o r  
sa le  of a lot i n c i d e n t  t o  h i s  t r a n s f e r .  H e  w a s  n o t  able 
t o  f i n i s h  c o n s t r u c t i o n  of a r e s i d e n c e  o n  t h e  l o t  pr ior  t o  
h i s  t r a n s f e r .  H i s  claim is d e n i e d .  Real e s t a t e  e x p e n s e s  
are  p a y a b l e  o n l y  f o r  t h e  s a l e  of a l o t  when t h e  lot is i n t e -  
g r a t e d  w i t h  a d w e l l i n g  OK used a s  a mobile home s i t e  i n  
a c c o r d a n c e  w i t h  FTR para. 2-6 .1 ,  and  he d i d  n o t  l i v e  i n  a 
r e s i d e n c e  on t h e  lot when h e  was f i r s t  n o t i f i e d  of h i s  
t r a n s f e r .  D o n n i e  R. S p a r k s ,  B-213769, May 1, 1984. 

Customary l o c a l i t y  charge ( 7 - 3 9 )  (New) 

T r a n s f e r r e d  e m p l o y e e  o f  the V e t e r a n s  A d m i n i s t r a t i o n  (VA) seeks 
r e i m b u r s e m e n t  of 7 p e r c e n t  r e a l  estate broker 's  c o m m i s s i o n  h e  
paid i n  c o n n e c t i o n  w i t h  t h e  J u l y  1983 sale  of h i s  r e s i d e n c e  n e a r  
former p e r m a n e n t  d u t y  station. T h e  VA d e t e r m i n e d  t h a t  6 p e r c e n t  
w a s  t h e  p r e v a i l i n g  r a t e  c u s t o m a r i l y  charged i n  l o c a l i t y  and reim- 
b u r s e d  t h e  employee a t  t h a t  ra te .  The  Federal  T r a v e l  R e g u l a t i o n s  
i n  paragraph 2-6.2a r e q u i r e  t h a t  t h e  applicable ra te  i s  t h e  r a t e  
g e n e r a l l y  charged by rea l  e s t a t e  brokers i n  t h e  area,  n o t  t h e  
r a t e  c h a r g e d  by t h e  p a r t i c u l a r  b r o k e r  u s e d  by t h e  e m p l o y e e .  If 
employee, to  e x p e d i t e  s a l e ,  pays c o m m i s s i o n  g r e a t e r  t h a n  t h a t  
u s u a l l y  charged,  h e  c a n n o t  be r e i m b u r s e d  f o r  t h e  e x t r a  cornmis- 
sion. Raymond L .  H i p s h e r ,  B-214555,  A u g u s t  28 ,  1 9 8 4 .  
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E. TITLE EXAMINATION AND INSURANCE 

Paid f o r  by p u r c h a s e r  

S p l i t  costs (7-43)  ( N e w )  

A t r a n s f e r r e d  employee p u r c h a s e d  a r e s i d e n c e  a t  his new 
s t a t i o n  and assumed t h e  s e l l e r ' s  mortgase. The cost of 
t i t l e  search and e x a m i n a t i o n  were s p l i t  e q u a l l y  be tween t h e  
employee and t h e  se l le r .  The employee  s e e k s  r e imbursemen t  
of h i s  s h a r e  of t h a t  cost on t h e  b a s i s  of local custom. 
u n d e r  FTR, para. 2 - 6 . 2 ~ ( 1 ) ,  t h e  cost of t i t l e  s e a r c h  and 
e x a m i n a t i o n  is r e i m b u r s a b l e ,  i f  it is c u s t o m a r i l y  p a i d  by 
t h e  employee  and i f  it does n o t  exceed amount c u s t o m a r i l y  
c h a r g e d  i n  t h e  a r ea .  These  c o n d i t i o n s  are met i n  t h e  pres- 
e n t  case. Denn i s  D. Gabel ,  B-215552, December 1 1 ,  1984. 

F. ATTORNEY'S FEES AND LEGAL EXPENSES 

R u l e  for  s e t t l e m e n t s  a f t e r  A p r i l  27 ,  1977 

S e t t l e m e n t  da te  (7 -46)  ( N e w )  

A t r a n s f e r r e d  employee sold a mobile home which  he had been  
u s i n g  as a r e s i d e n c e  a t  h i s  o ld  pe rmanen t  s t a t i o n .  Not a l l  
t h e  l e g a l  and  r e l a t e d  e x p e n s e s  c h a r q e d  employee  may be a l -  
l o w e d ,  s i n c e  some were i n c u r r e d  a f t e r  t h e  da te  of c l o s i n g  
for t h e  sale .  I n  a b s e n c e  of a showing t h a t  the a d d i t i o n a l  
l e g a l  e x p e n s e s  i n c u r r e d  a f t e r  t h a t  date  n e c e s s a r i l y  r e l a t e d  
t o  t h e  s a l e ,  o n l y  those expenses which  were i n c u r r e d  by the 
employee t h r o u g h  t h e  d e s i g n a t e d  d a t e  of t h e  closing may be 
allowed. David J .  P r i c e ,  B-210918, J u n e  1 2 ,  1984. 

Unexp i red  lease s e t t l e m e n t s  ( 7 - 4 6 )  ( N e w )  

An a g e n c y  q u e s t i o n s  w h e t h e r  a n  employee  c a n  be r e i m b u r s e d  
a t t o r n e y ' s  f e e s  and  costs i n c i d e n t  t o  l i t i g a t i o n  t o  s e t t l e  
a n  u n e x p i r e d  lease.  The employee  may b e  r e i m b u r s e d  t h e  
l i t i g a t i o n  costs s i n c e  t h e  F e d e r a l  T r a v e l  R e g u l a t i o n s  do n o t  
p r e c l u d e  s u c h  e x p e n s e s  i n c u r r e d  i n c i d e n t  t o  s e t t l i n g  an un- 
e x p i r e d  lease,  t h e  amounts  c l a i m e d  a re  r e a s o n a b l e ,  and  the 
p o t e n t i a l  l i a b i l i t y  of t h e  Government was c o n s i d e r a b l y  
g r e a t e r  t h a n  t h e  amount s e t t l e d  on.  B-175381, A p r i l  25, 
19728 i s  o v e r r u l e d  i n  p a r t ,  W i l l i a m  H, H u t c h i n s o n ,  
64  Comp.  Gen. 2 4 ( 1 9 8 4 ) .  t 
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G.  F I N A N C E  CHARGES 

R u l e  f o l l o w i n g  R e g u l a t i o n  2 

E x c l u s i o n s  from f i n a n c e  c h a r q e  

Tax s e r v i c e  c h a r g e  ( 7 - 5 5 )  

Employee who p u r c h a s e d  a r e s i d e n c e  i n c i d e n t  to t r a n s f e r  may 
n o t  be r e i m b u r s e d  for  t a x  s e r v i c e  and t a x  c e r t i f i c a t e  f e e s  
p a i d  t o  a t i t l e  company, as s u c h  payments  are s e r v i c e  
c h a r g e s  imposed i n c i d e n t  t o  t h e  e x t e n s i o n  of c r e d i t  and t h u s  
a re  f i n a n c e  c h a r q e s  u n d e r  t h e  T r u t h  i n  Lend ing  A c t  and 
t h e r e f o r e  n o t  r e i m b u r s a b l e  u n d e r  FTR, para. 2 - 6 . 2 d ( 2 ) ( e ) .  
J o h n  S.  Derr, R-215709,  October 2 4 ,  1984. 

Loan s e r v i c e  fee  (7-56)  ( N e w )  

A t r a n s f e r r e d  employee  i n c u r r e d  a 1 p e r c e n t  l o a n  s e r v i c e  fee 
when h e  p u r c h a s e d  a r e s i d e n c e  a t  h i s  new d u t y  s t a t i o n .  
P a r a g r a p h  2-6.2d of t h e  F e d e r a l  T r a v e l  R e g u l a t i o n s ,  FPMR 
101-7 (May 1 9 7 3 ) ,  i n  effect  a t  t h e  t i m e ,  p roh ib i t ed  reim- 
b u r s e m e n t  for a n y  fee c o n s t i t u t i n g  a f i n a n c e  charge u n d e r  
R e g u l a t i o n  Z ,  12 C.F.R. S 2 2 6 . 4 ( a ) .  S i n c e  a l o a n  s e r v i c e  
fee  i s  a f i n a n c e  charge,  t h e  employee may n o t  be  r e i m b u r s e d  
f o r  any  par t  of t h e  fee u n l e s s  shown t o  b e  e x c l u d a b l e  from 
t h e  d e f i n i t i o n  of a f i n a n c e  c h a r g e  u n d e r  1 2  C.F.R. 
S 2 2 6 . 4 ( e ) .  Rona ld  J. Wal ton ,  B-215699, October 2, 1984. 

Loan o r i g i n a t i o n  fee (see RELOCATION, Supp. 1984,  pg. 7-6)  

Cus tomary  l o c a l i t y  c h a r g e  d e t e r m i n a t i o n s  ( 7 - 6 )  (New) 

T r a n s f e r r e d  employee  claimed 2 .5  p e r c e n t  l o a n  o r i g i n a t i o n  
fee b u t  a g e n c y  l i m i t e d  r e imbursemen t  t o  2 p e r c e n t  where  HUD 
a d v i s e d  a g e n c y  t h a t  2 p e r c e n t  was t h e  u s u a l  and Customary 
r a t e  f o r  l o a n  o r i q i n a t i o n  fees i n  t h e  a r e a  o f  e m p l o y e e ' s  new 
d u t y  s t a t i o n .  I n f o r m a t i o n  p r o v i d e d  by  HUD c r e a t e s  a r e b u t -  
t a b l e  p r e s u m p t i o n  as t o  t h e  p r e v a i l i n g  r a t e ,  and t h e  
employee  h a s  n o t  p r o v i d e d  i n f o r m a t i o n  s u f f i c i e n t  t o  r e b u t  
t h i s  p r e s u m p t i o n .  Gary  A .  C l a r k ,  B-213740, F e b r u a r y  15 ,  
1984. 

Mor tgage  d i s c o u n t  o r  ' * p o i n t s "  ( 7 - 6 )  ( N e w )  

A t r a n s f e r r e d  employee  who p u r c h a s e d  a new r e s i d e n c e  
i n c u r r e d  a 5 p e r c e n t  l oan  fee which  was d e s c r i b e d  i n  t h e  
l o a n  a g r e e m e n t  as a "loan o r i g i n a t i o n  f e e . "  The  agency  
a l l o w e d  r e i m b u r s e m e n t  for  o n l y  1 p e r c e n t  of t h e  l o a n  amount ,  
b a s e d  o n  HUD's a d v i c e  t h a t  a 1 p e r c e n t  l o a n  o r i g i n a t i o n  f e e  
i s  c u s t o m a r y  i n  t h e  local a r e a .  The employee has r e c l a i m e d  
t h e  a d d i t i o n a l  4 p e r c e n t .  The a g e n c y ' s  d e t e r m i n a t i o n  t o  
allow r e i m b u r s e m e n t  f o r  1 p e r c e n t  of t h e  l o a n  amount is sus- 
t a i n e d ,  b a s e d  on  t h e  a d v i c e  p r o v i d e d  by HUD. The e m p l o y e e ' s  
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c la im f o r  t h e  a d d i t i o n a l  4 p e r c e n t  is d e n i e d  b e c a u s e  t h a t  
p o r t i o n  of t h e  fee r e p r e s e n t s  a n o n r e i m b u r s a b l e  m o r t g a g e  
d i s c o u n t .  Roger J. Salem, 6 3  Cornp. Gen.  4 5 6  ( 1 9 8 4 ) ;  a n d  
H a r v e y  B.  A n d e r s o n ,  B-214277, J u n e  2 5 ,  1984 

Loan a s s u m p t i o n  f e e  ( s e e  RELOCATION, Supp. 1984, pg. 7-6)  ( N e w )  

Employee t r a n s f e r r e d  t o  new d u t y  s t a t i o n  i n c u r r e d  a l o a n  assump- 
t i o n  f e e  upon p u r c h a s i n g  a r e s i d e n c e .  Federa l  T r a v e l  R e g u l a -  
t i o n s ,  as amended i n  October 1982 ,  permit r e i m b u r s e m e n t  of l o a n  
o r i g i n a t i o n  f ee  a n d  s i m i l a r  f e e s  and  c h a r g e s ,  but not items w h i c h  
a r e  c o n s i d e r e d  t o  be f i n a n c e  c h a r g e s .  Loan a s s u m p t i o n  fee may be 
r e i m b u r s e d  w h e r e  it is assessed i n s t e a d  o f  a l o a n  o r i g i n a t i o n  
f ee ,  a n d  r e f l e c t s  charges fo r  s e r v i c e s  s i m i l a r  t o  those c o v e r e d  
by a l o a n  o r i g i n a t i o n  fee .  Edward W .  A i t k e n ,  6 3  C o m p .  Gen. 355 
(1984). 

I .  T a x e s  

B u s i n e s s  p r i v i l e g e  or gross receipts t a x  ( 7 - 5 9 )  

I f  s e l l e r s  o f  mobile homes c u s t o m a r i l y  c o l l e c t  s t a t e  sales  or  
"gross r ece ip t s "  t a x  f r o m  p u r c h a s e r s ,  a n  e m p l o y e e  may be reim- 
b u r s e d  t h e  t a x  h e  paid f o r  a mobile home a t  h i s  new d u t y  s t a t i o n ,  
e v e n  t h o u g h  s e l l e r s  a re  n o t  r e q u i r e d  under  s t a t e  l a w  to  s h i f t  t h e  
t a x  t o  p u r c h a s e r s  by c o l l e c t i n g  i t  f rom t h e m .  54 C o m p .  Gen. 93 
(1974) o v e r r u l e d  by I r v i n  W .  W e f e n s t e t t e ,  63 Comp.  Gen.  474 
(1984) . 
J. CONSTRUCTION O F  NEW R E S I D E N C E  

E x i s t i n g  s t r u c t u r e  r e n o v a t i o n  

P r o u r e s s  i n s m c t i o n  f e e s  

( 7-62 ) 

A t r a n s f e r r e d  e m p l o y e e  a g r e e d  t o  p u r c h a s e  as  a r e s i d e n c e  a t  
h i s  new d u t y  s t a t i o n  a s t r u c t u r e  b e i n g  e x t e n s i v e l y  r e n o v a t e d  
w h i c h  r e q u i r e d  as a c o n d i t i o n  o f  f i n a n c i n g  a d d i t i o n a l  s i t e  
i n s p e c t i o n s ,  Bas ic  r e i m b u r s e m e n t  fo r  appra i sa l  e x p e n s e  was 
allowed by t h e  a g e n c y ,  b u t  e x p e n s e  o f  a d d i t i o n a l  i n s p e c t i o n s  
d i s a l l o w e d .  On reclaim,  d i s a l l o w a n c e  is s u s t a i n e d .  Under  
FTR, para .  2-6.2d, o n l y  e x p e n s e s  a s soc ia t ed  w i t h  e x i s t i n g  
r e s i d e n c e  purchase a re  a l l o w e d ,  a n d  w h i l e  r e n o v a t i o n  of a n  
e x i s t i n g  s t r u c t u r e  i s  not new r e s i d e n c e  c o n s t r u c t i o n ,  i t  is  
a n a l o g o u s  so a s  to  p r e c l u d e  r e i m b u r s e m e n t .  J .  D a i n  Maddox, 
B-214164, J u l y  9 ,  1984. 
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K. OTHER RESIDENCE TRANSACTION EXPENSES 

I n c i d e n t a l  services  

Weatherization inspection and repairs (7-65) (New) 

T r a n s f e r r e d  employee claims real estate expenses of $2,000 
for weatherizing his res idence  prior to sa le  as required by 
l e n d e r  consistent with state law. The claim is denied. 

state law is reimbursable under FTR, para, 2-6.2f, expenses 
claimed for weatherization itself are operating and mainten- 
ance costs specifically disallowed by FTR, para. 2-6.2d. 
Robert J. Holscher, B-215410, November 14, 1984. 

Hhile the c o s t  of a weatherization inspection required by 3 
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CHAPTER 9 

TRANSPORTATION OF HOUSEHOLD GOODS 

D. DEFINITION OF "HOUSEHOLD GOODS" 

Items e x c l u d e d  

Canoes  ( 9 - 1 0 )  ( N e w )  

A t r a n s f e r r e d  employee  who s h i p s  a c a n o e  as p a r t  of h i s  
h o u s e h o l d  g o o d s  must  b e a r  t h e  e x p e n s e ,  s i n c e  boats  are 
e x p r e s s l y  e x c l u d e d  by r e g u l a t i o n s  f rom t h e  d e f i n i t i o n  of 
" h o u s e h o l d  goods"  t h a t  may be s h i p p e d  a t  Government e x p e n s e ,  
e v e n  t h o u q h  a Government  t r a v e l  o f f i c e r  m i s t a k e n l y  a d v i s e d  
t h a t  a c a n o e  was n o t  c o n s i d e r e d  a boat u n d e r  t h e  r e g u l a -  
t i o n .  J ay  J o h n s o n ,  €3-215629, November 2 7 ,  1 9 8 4 .  

E .  WEIGHT LIMITATION 

L i a b i l i t y  for excess w e i g h t  

C o l l e c t i o n  from employee  

Prior c r e d i t s  n o t  t i m e  barred ( 9 - 1 5 )  (New) 

T o  r e d u c e  h i s  i n d e b t e d n e s s  for t r a v e l  f u n d s  t h a t  h i s  a g e n c y  
had  advanced  h im,  t h e  employee s u b m i t t e d  a claim €or 
e x p e n s e s  he  had  i n c u r r e d  1 1  years  p r e v i o u s l y  to  s h i p  h i s  
h o u s e h o l d  goods  i n c i d e n t  t o  a p e r m a n e n t  change of s t a t i o n .  
Even t h o u g h  h i s  p r e v i o u s  claim was t i m e  barred by 31 U . S . C .  
S 3702(b)(I), t h e  employee's d e b t  for  t h e  a d v a n c e  may be 
r e d u c e d  t o  t h e  e x t e n t  of t h e  allowable t r a n s p o r t a t i o n  expen- 
ses of t h e  p r e v i o u s  claim s i n c e  b o t h  e x p e n s e s  i n v o l v e  t h e  
same t y p e  t r a n s a c t i o n  so t h a t  t h e  employee had t h e  d e f e n s e  
of r ecoupmen t ,  which i s  n e v e r  time-barred. C u l l e n  P, 
Keouqh,  6 3  Comp. Gen. 4 6 2  ( 1 9 8 4 ) .  

N o t  s u b j e c t  t o  w a i v e r  

Car r ie r  f a i l e d  t o  p r o v i d e  estimate (9 -16)  ( N e w )  

An employee who w a s  t r a n s f e r r e d  i n  May 1983 shipped 16 ,700  
pounds  of h o u s e h o l d  g o o d s  by a Government B i l l  of Lading .  
H e  w a s  a s s e s s e d  c h a r g e s  for t h e  w e i g h t  i n  e x c e s s  of t h e  
11,000-pound s t a t u t o r y  maximum t h e n  i n  e f f e c t .  The employee 
may n o t  be r e l i e v e d  of his l i a b i l i t y  f o r  t h e  e x c e s s  of 
1 1 , 0 0 0  pounds  e v e n  t h o u g h  h e  was n o t  g i v e n  an estimate of 
t h e  w e i g h t  o f  h i s  h o u s e h o l d  qoods in advance of s h i p m e n t ,  
Rayburn  C .  R o b i n s o n ,  B-215221, September 5, 1984. 
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CHAPTER 1 1  

TRANSPORTATION AND STORAGE OF POV 

0 .  E L I G I B I L I T Y  

Transfers within the U . S .  

Handicapped employees ( 1  1 -5 )  (New) 

Employee without use of her arms who shipped her specially 
equipped automobile between duty stations within t h e  conti- 
nental United States may be reimbursed for shipping costs.  
The agency found, pursuant to the Rehabilitation Act of 
1973,  that employee was a qualified handicapped employee, 
that reimbursement was cost beneficial, that it constituted 
a reasonable accommodation to the employee, and t h a t  such 
reimbursement did not impose undue hardship on the operation 
of the personnel relocation proqram. Authorization under 
the Rehabilitation Act satisfies the "except as specifically 
authorized" language in 5 U.S.C. S 5727(a) ( 1 9 8 2 ) .  
Norma Depoyan, 6 4  Comp, Gen. 3 0 ( 1 9 8 4 ) .  

C. PROCEDURAL REQUIREMENTS 

Proof of ownership ( 1 1 - 7 )  

Althouqh State Department employee states that he owned an auto- 
mobile when shipped from factory, his claim for transportation 
c o s t s  of new vehicle from Japan to Thailand is disallowed s ince  
he had not paid full purchase price, nor produced any clear evi- 
dence that legal title of the automobile had passed to him at 
time of shipment as required by section 1 6 5 . 1 ,  Volume 6 ,  Foreiqn 
Affairs Manual. Richard A .  Virden, B-214412, August 2 3 ,  1 9 8 4 .  

Retroactive determination of entitlement ( 1 1 - 7 )  (New) 

An employee seeks reimbursement for shipment of an automobile to 
his new duty station in Hawaii. Shipment at Government expense 
was not authorized at time of transfer and the employee shipped 
h i s  automobile at personal expense. An appropriate official at 
the new duty station authorized shipment of the automobile, and 
h i s  travel authorization w a s  retroactively amended. However, 
this amendment to the t r a v e l  orders w a s  not based upon a new 
determination of necessity b u t  rather was an attempt to change a 
determination previously made by an authorized official. Since 
the qeneral rule is that legal r i q h t s  and liabilities a r e  estab- 
lished at the time authorization is issued and the travel is per- 
formed, it may not be modified at a l a t e r  date to increase or 
decrease travel allowances. Therefore, payment based on the 
amendment after the transportation took place is n o t  authorized, 
Dale T. C o g g e s h a l l ,  8 - 2 1 2 6 4 2 ,  February 23, 1 9 8 4 .  
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E. RETURN SHIPMENT OF POV 
~ 

T r a v e l  to p i c k  up POV ( 1  1-8) (New) 

Employee t r a n s f e r r e d  from Germany to  Richmond, V i r q i n i a ,  
claims travel expenses  and mileage for three t r i p s  from t h e  
Richmond area to Norfolk in order to pick up his automobile 
which had b e e n  t r a n s p o r t e d  back to the United S t a t e s  at Govern- 
ment expense. The employee may n o t  he allowed reimbursement for 
more t h a n  one round trip to Norfo lk .  As authorized by t h e  
applicable provision in Volume 2 of t h e  Joint Travel R e g u l a -  
t i o n s ,  he may be allowed t r a n s p o r t a t i o n  e x p e n s e s  for one t r i p  t o  
t h e  por t  at N o r f o l k  and mileaqe for  one trip back to the 
Richmond area.  Roger  E. D e x t e r ,  8 - 2 1 4 9 0 4 ,  September 5, 1984 ,  
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CHAPTER 12 

OVERSEAS ALLOWANCES 

C. HOME SERVICE TRANSFER ALLOWANCE 

Reimbursab le  e x p e n s e s  

E x t e n s i o n  of p e r i o d  ( 1 2 - 6 )  (New) 

Employee of Depar tment  of A g r i c u l t u r e  completed an 
overseas a s s i g n m e n t  i n  Saudi Arab ia .  H e  had been a s s i g n e d  
there under  t h e  F o r e i g n  A s s i s t a n c e  A c t  of 1961,  as amended, 
22 U . S . C .  Chapter 32 and was t h u s  e l i g i b l e  under  2 2  U . S . C .  
S 2385(d) (1982)  t o  r e c e i v e  t h e  home s e r v i c e  transfer allow- 
ance g i v e n  t o  F o r e i g n  S e r v i c e  O f f i c e r s .  He performed perma- 
n e n t  change  of s t a t i o n  t r a v e l  from Riyadh, S a u d i  Arabia, t o  
W i n c h e s t e r ,  V i r g i n i a .  Due  t o  a d e l a y  i n  r e c e i v i n g  his 
househo ld  goods  sh ipmen t  which was not h i s  f a u l t ,  h e  seeks 
e x t e n s i o n  of t h e  home s e r v i c e  t r a n s f e r  a l l o w a n c e  beyond the 
maximum 30 days allowed by r e g u l a t i o n ,  We h o l d  t h a t  s u c h  a 
r e g u l a t i o n  has the force and e f f e c t  of l a w ,  and i s  n o t  s u b -  
ject  t o  w a i v e r  or exception by t h e  agency  on  a case -by-case  
bas i s .  W i l l i a m  P. Hubbard, B-215362 ,  October  1 ,  1 9 8 4 .  
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CHAPTER 13 

RELOCATION OF FOREIGN SERVICE 

OFFICERS AND OTHERS 

C. TRAVEL OF EMPLOYEE AND FAMILY 

Incident to appointment, transfer, or separation 

Home leave ( 1 3 - 6 )  

United States Information Agency employee and family 
performed official transfer travel from Montevideo, Uruguay, 
to Washington, D.C., with home leave en route at Burlington, 
Iowa. Foreign Service Travel Regulations require all offi- 
cial travel be performed directly by "usually traveled 
route" which is one or more routes essentially the same in 
cos t  and travel-time. We find that segment of employee's 
travel performed over 16 days on a Mississippi riverboat be- 
tween New Orleans and Burlington was a deviation from the 
usually traveled route f o r  the employee's personal conven- 
ience and f o r  which he must bear t h e  extra expense. 
Christopher Paddack, 5-212445, February 14,  1984 .  

Travel for separation 

Alternate destination ( 1 3 - 8 )  (New) 

Under 5 U.S.C. S 5722,  civilian employees who are separated 
abroad are entitled to travel and transportation expenses to 
their place of actual residence at t h e  time of overseas 
assignment. We h o l d  that such employees are entitled to 
those expenses to any alternate destination, within or out- 
side the United States, provided, however, that the cost to 
the Government shall not exceed t h e  cos t  of transportation 
to the actual place of residence. Since this represents a 
changed construction of the statute, it is for prospective 
application only, effective as of the date of this deci- 
sion, Thelma I. Grimes, 6 3  Comp. Gen. 2 8 1  ( 1 9 8 4 ) .  

D. TRANSPORTATION AND STORAGE OF EFFECTS 

Origin and destination of shipment 

Shipment upon separation 

Alternate destination ( 1 3 - 1 3 1  (New) 

6 

A civilian employee of the Defense Intelligence Agency upon 
separation overseas shipped her household goods from Denmark 
to Scotland, The agency disallowed her expenses based on 
our prior decisions since she did not return to United 
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S ta tes .  W e  h o l d  t h a t  s h e  is e n t i t l e d  t o  h o u s e h o l d  g o o d s  
s h i p m e n t  i n c u r r e d  i n  h e r  move to  Scot land,  n o t  t o  e x c e e d  t h e  
c o n s t r u c t i v e  cost of h o u s e h o l d  goods s h i p m e n t  to  he r  place 
of a c t u a l  r e s i d e n c e  i n  t h e  U n i t e d  States. Thelma I .  G r i m e s ,  
63 Comp. Gen. 281 ( 1 9 8 4 ) .  

E. TRANSPORTATION AND STORAGE OF POVs  

O w n e r s h i p  (13-15) 

A l t h o u q h  State  Depar tmen t  employee  s ta tes  t h a t  he owned 
a u t o m o b i l e  when s h i p p e d  from f a c t o r y ,  h i s  claim for t r a n s p o r t a -  
t i o n  costs of new v e h i c l e  f rom J a p a n  t o  T h a i l a n d  is d i s a l l o w e d  
s i n c e  h e  had n o t  paid f u l l  p u r c h a s e  price, n o r  p roduced  any  
c l e a r  e v i d e n c e  t h a t  l ega l  t i t l e  of a u t o m o b i l e  had p a s s e d  t o  him 
a t  t i m e  of s h i p m e n t  as r e q u i r e d  by sec t ion  165.1,  Volume 6, 
F o r e i g n  A f f a i r s  Manual. R icha rd  A. V i r d e n ,  B-214412, August  23, 
1984. 

F o r e i g n  cars - e x c e p t e d  d u t y  s t a t i o n s  (13-15)  (New) 

S t a t e  Depar tment  employee  p u r c h a s e d  a fore ign-made  v e h i c l e  i n  
1978 d u r i n q  t o u r  of d u t y  i n  L e n i n g r a d ,  R u s s i a .  A t  t h a t  t i m e ,  
L e n i n g r a d  was n o t  o n e  of t h e  posts of d u t y  g r a n t e d  an e x c e p t i o n  
t o  t h e  r e s t r i c t i o n  on  t h e  s h i p m e n t  of a fo re ign -made ,  f o r e i g n -  
p u r c h a s e d  v e h i c l e  t o  t h e  U n i t e d  States  a t  Government e x p e n s e .  
6 FAM 165.9-2, I n  19813, c l a i m a n t  t r a n s f e r r e d  from L e n i n g r a d  to  
Copenhagen,  Denmark, and  h i s  v e h i c l e  w a s  s h i p p e d  a t  Government 
e x p e n s e .  L e n i n g r a d  w a s  added to  t h e  l i s t  of posts g r a n t e d  
e x c e p t i o n s  i n  1982, b u t  e m p l o y e e ' s  v e h i c l e  does n o t  q u a l i f y  for 
s h i p m e n t  t o  t h e  U n i t e d  S t a t e s  s i n c e  L e n i n q r a d  was n o t  added t o  
l i s t  o f  e x c e p t e d  pos ts  u n t i l  a f t e r  h i s  t r a n s f e r  t o  Copenhagen 
a n d  Copenhagen is n o t  on  s u c h  l i s t .  T r a v e l  a u t h o r i z a t i o n  may 
n o t  be amended t o  a u t h o r i z e  s h i p m e n t .  Roger  E.  B u r g e s s ,  Jr. 
B-213306, May 16, 1984. 

F. HOME SERVICE TRANSFER ALLOWANCE ( 1 3 - 1 5 )  ( N e w )  

The home service t r a n s f e r  a l l o w a n c e ,  u n d e r  5 U.S.C. 5924(2)(B) 
p r e s c r i b e d  i n  t h e  S t a n d a r d i z e d  R e g u l a t i o n s  (Government  
C i v i l i a n s ,  F o r e i g n  Areas) , p r o v i d e s  r e imbursemen t  for  s u b s i s -  
t e n c e  and  m i s c e l l a n e o u s  e x p e n s e s  for employees ( i n c l u d i n g  
F o r e i g n  S e r v i c e  members) o n l y  when t h e y  are t r a n s f e r r e d  t o  t h e  
U n i t e d  States  "be tween  a s s i g n m e n t s  t o  pos ts  i n  f o r e i g n  areas".  
Under  a u t h o r i t y  of t h e  F o r e i g n  S e r v i c e  A c t  of 1980 t h e  restric- 
t i o n  "be tween a s s i g n m e n t s "  i n  f o r e i g n  areas was removed from t h e  
r e g u l a t i o n s .  T h a t  change  is  v a l i d  as t o  F o r e i g n  S e r v i c e  members 
and others whose r e l o c a t i o n  a l l o w a n c e s  are a u t h o r i z e d  u n d e r  the: 
F o r e i g n  S e r v i c e  A c t ,  b u t  t h e  r e s t r i c t i o n  s t i l l  applies to  other 
employees n o t  c o v e r e d  by t h e  A c t .  W i l l i a m  J. Shampine,  
63 Comp. Gen. 195 (1984). 
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